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CITY PLANNING

Item: 103 CP - Modification of Consents DA0341/91, DA1325/03 and DA0733/04 to alter
commencement date of the approved trial period for trading hours at the
Clarendon Tavern - Lot 4 SP 73508, 244 Hawkesbury Valley Way Clarendon -
(DA0518/05A, 10517, 82728, 95498)

Previous Item: 255, Ordinary (9 December 2008)

Development Information

File Number: DA0341/91, DA1325/03, DA0733/04 and DA0518/05

Property Address: Lot 1 DP 730903, SP 73508 No. 244 Hawkesbury Valley Way Clarendon
Applicant: Pacific Islands Express Pty Ltd

Owner: Pacific Islands Express Pty Ltd

Proposal Details: Modification of Development Consent No. DA0341/91, DA1325/03 and DA0733/04
to alter the commencement date of the approved trial period for trading hours at the
Clarendon Tavern

Estimated Cost: N/A

Zone: Mixed Agriculture under Hawkesbury Local Environmental Plan 1989

Draft Zone: IN2 Light Industrial under Draft Hawkesbury Local Environmental Plan 2009
Date Received: 17 December 2010

Advertising: 10 February 2011 to 1 March 2011

Key Issues: + Delayed commencement of 12 month trial period

¢ Land and Environment Court Directions

Recommendation: Approval

REPORT:
Executive Summary

The modification sought is to allow the delayed commencement of a 12 month trial period for late night
trading of the Clarendon Tavern as previously considered and approved by the Land and Environment
Court. This matter is being reported to Council for determination as it involves a matter that was dealt with
by the Land and Environment Court. The application is recommended for approval so as to enable the
directions issued by the Land and Environment Court to be fulfilled.

Key Issues

o Delayed commencement of 12 month trial period
. Land and Environment Court Directions

Background

The following Development Approvals have been issued by Hawkesbury City Council in relation to the
subject site:

DA0341/91 —issued on 13 May 1993 for the construction of a ‘Tourist facility/service station and
convenience store’. The plans associated with this approval show the existing hotel premises. Initially, the
approved hours of operation were between 9.00am to 10.00pm daily. Subsequent amendments to this

ORDINARY Page 3




ORDINARY MEETING
Questions for Next Meeting

approval granted an extension to approved operating hours so as to allow trading between 5.00am to 12
midnight, Mondays to Saturdays and 10.00am to 12 midnight on Sundays.

DA1325/03 — issued on 18 November 2003 for the conversion of a café into a function room associated
with the hotel.

DA0733/04 —issued on 14 September 2005 for commercial alteration/additions involving a new office and
cool room.

DAO0518/05 — issued on September 2005 for building works and the creation of a gaming room, TAB bar
and bottle shop in conjunction with the hotel.

On 1 September 2008 Council received an application pursuant to S96(2) of the Environmental Planning
and Assessment Act 1979 seeking consent to extend the trading hours to allow trading on Thursday,
Friday and Saturday nights until 3.00am (inclusive of a 12 midnight shut-out).

Council considered the application at its Ordinary Meeting held on 9 December 2008 where it was resolved
to refuse the application for the following reasons:

"1.  The likely negative impact on the amenity of the locality.

2. The occurrence of anti-social behaviour in the vicinity of these premises previously
when this business operated for extended hours.

3. The concerns of Hawkesbury Local Area Command of the NSW Police that increased
incidents of malicious damage, assaults and drink driving are foreseeable.

4, The lack of public transport in the area after midnight.

5 The absence of evidence of tourist demand for such facilities after midnight. The

proposed “no new entry after midnight” restriction would preclude operation as a tourist-
focused facility.
6. The proposal is not in the public interest.”

The applicant subsequently appealed this refusal in the Land and Environment Court. On 2 October 2009
the Court upheld the appeal and approved the modification of Development Consent No.s DA0341/91,
DA1325/03 and DA0733/04 (Pacific Islands Express Pty Ltd v Hawkesbury City Council [2009] NSWLEC
1321: 2 October 2009) to allow for extended trading for a trial period as follows:

. "Late-night trading on Friday and Saturday nights only, until 2.00am the following day
otherwise trading is to cease at midnight.

. The trial period is to be for 12 months after which a further modification application will
be required to be submitted to the council.

. The bus service is to be available from 11.00pm until close of business on Friday and
Saturday nights."

In addition to permitting a trial period relating to the extension of trading hours the Land and Environment
Court approval included the imposition of conditions requiring:

Compliance with an operational management plan

250 person maximum capacity

Exclusion period after midnight

Provision of security staff

Sound/noise/amplification controls

Installation of acoustic walls and other noise measures
Restriction of live music after midnight

Entertainment and restrictions on usage of the rear courtyards
Patron transport arrangements

The management plan prepared for the site provided for a number of additional operational matters
involving:
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. The location and operation of the CCTV camera positions, loudspeakers, external plant and
waste collection and storage points.

) Liguor service is to cease 15 minutes prior to the close of trade.

. Enforcement of responsible service of alcohol requirements of the liquor licence including
training of staff and management

. The availability of food during all trading hours.

) Identification policy and gambling measures and strategies.

The number of and licensing of security personnel as well as their patrolling and other
responsibilities.

. Incident reporting and registering of complaints.

) The provision of a complimentary bus service for patrons.

. Signage associated with the bus service, the midnight lockout etc.
. Noise management and the use of the rear courtyard.

. A mechanism for the amendment of the management plan.

Description of Proposal

The applicant has submitted the application to modification of the three nominated development consents
relating to the Clarendon Tavern so as to enable the implementation of the trial period approved by the
Land and Environment Court. It has been acknowledged that there has been a delay by the site operator
in completing the works associated with implementation of the acoustic measures associated with the site.
The Court decision was made in October 2009 however the applicant has advised that the works required
to be undertaken to achieve acoustic compliance were only completed in October 2010.

Accordingly, the trial period was unable to be undertaken within the time period prescribed in the consent,
being between 2 October 2009 to 2 October 2010 (being 12 months from the date of the judgement).

It is highlighted that prior to the commencement of the trial period that:
"Prior to occupation of the Premise for the extended hours of trading an acoustic audit shall be
undertaken by a suitably qualified person (approved by Council) to certify that all noise

mitigation recommendations have been implemented and effective."

In addition, it is also noted that follow-up acoustic audits are required to be undertaken during the first two
weeks and within six months of trading to:

"...certify that all noise mitigation recommendations are operating effectively and the level of
noise emitted from the Premises satisfies the approved noise conditions."

The modification request seeks approval to change Development Consent No.s DA0341/91, DA1325/03
and DA0733/04 to commence the trial after the acoustic audit is approved and alter the following
conditions as shown in bold below:

Development Consent No. D0341/91

Condition No. 28 in Development Consent No. D0341/91, as modified by the Land & Environment Court,
provides as follows:

28. (a) The hours of operation of the premises are to be restricted as follows:
® 5.00am Friday to 2.00am Saturday;
(i)  5.00am Saturday to 2.00am Sunday;
(i)  5.00am — midnight — Monday to Thursday;
(iv)  10.00am — midnight on Sunday.

(b)  The hours of operation detailed in (a) above are for a trial period of twelve (12) months
from the date of this modified consent notice. A Section 96 application will be required
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to be submitted to Council prior to the expiration of the twelve (12) month period for the
continuation of the hours detailed above.

The subject application seeks approval to modify this condition as follows:

28.

(@)

(b)

The hours of operation of the premises are to be restricted as follows:

0] 5.00am Friday to 2.00am Saturday;

(i)  5.00am Saturday to 2.00am Sunday;

(i)  5.00am — midnight — Monday to Thursday;
(iv)  10.00am — midnight on Sunday.

The hours of operation detailed in (a) above are for a trial period of twelve (12) months
from the date on which Council approves the acoustic audit required by Condition
39n. A Section 96 application will be required to be submitted to Council prior to the
expiration of the twelve (12) month period for the continuation of the hours detailed
above.

Development Consent No. DA1325/03

Condition No. 19 in Development Consent No. DA1325/03, as modified by the Land & Environment Court,
provides as follows:

19.

(@)

(b)

The hours of operation of the premises are to be restricted as follows:

() 5.00am Friday to 2.00am Saturday;

(i)  5.00am Saturday to 2.00am Sunday;

(i)  5.00am — midnight — Monday to Thursday;
(iv)  10.00am — midnight on Sunday.

The hours of operation detailed in (a) above are for a trial period of twelve (12) months
from the date of this modified consent notice. A Section 96 application will be required
to be submitted to Council prior to the expiration of the twelve (12) month period for the
continuation of the hours detailed above.

The subject application seeks approval to modify this condition as follows:

19.

(@)

(b)

The hours of operation of the premises are to be restricted as follows:

(0 5.00am Friday to 2.00am Saturday;

(i)  5.00am Saturday to 2.00am Sunday;

(i) 5.00am — midnight — Monday to Thursday;
(iv)  10.00am — midnight on Sunday.

The hours of operation detailed in (a) above are for a trial period of twelve (12) months
from the date on which Council approves the acoustic audit required by Condition
39n. A Section 96 application will be required to be submitted to Council prior to the
expiration of the twelve (12) month period for the continuation of the hours detailed
above.

Development Consent No. DA0733/04

Condition No. 9 in Development Consent No. DA0733/04, as modified by the Land & Environment Court,
provides as follows:

9. €) The hours of operation of the premises are to be restricted as follows:
0] 5.00am Friday to 2.00am Saturday;
(i)  5.00am Saturday to 2.00am Sunday;
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(b)

(i)  5.00am — midnight — Monday to Thursday;
(iv)  10.00am — midnight on Sunday.

The hours of operation detailed in (a) above are for a trial period of twelve (12) months
from the date of this modified consent notice. A Section 96 application will be required
to be submitted to Council prior to the expiration of the twelve (12) month period for the
continuation of the hours detailed above.

The subject application seeks approval to modify this condition as follows:

9.

(@)

(b)

The hours of operation of the premises are to be restricted as follows:

0] 5.00am Friday to 2.00am Saturday;

(i)  5.00am Saturday to 2.00am Sunday;

(i)  5.00am — midnight — Monday to Thursday;
(iv)  10.00am — midnight on Sunday.

The hours of operation detailed in (a) above are for a trial period of twelve (12) months
from the date on which Council approves the acoustic audit required by Condition
39n. A Section 96 application will be required to be submitted to Council prior to the
expiration of the twelve (12) month period for the continuation of the hours detailed
above.

Statutory Situation

Council Policies, procedures and Codes to Which the Matter Relates

Environmental Planning and Assessment Act, 1979

Sydney Regional Environmental Plan No. 20 — Hawkesbury Nepean River
Hawkesbury Local Environmental Plan 1989

Draft Hawkesbury Local Environmental Plan 2009

Hawkesbury Development Control Plan

Council Policy — Applications Determined by Council — Re-application Process Policy,

Matters for consideration under Section 79(c) of the Environmental Planning and Assessment Act

1979:

In determining the application, Council is required to take into consideration the following matters as are
relevant to the development that apply to the land to which the development application relates:

Section 79C “Matters for Consideration”
Comments

Section 79C “Matters for Consideration”
Comments

Section 79C (1) (a)(i) — Provisions of any
environmental planning instrument

The proposed development is considered
consistent with the provisions contained in
Hawkesbury Local Environmental Plan 1989
and Sydney Regional Environmental Plan No.
20.

Section 79C (1) (a)(ii) — Provisions of any draft
environmental planning instrument

The subject site is proposed to be zoned
IN2 Light Industrial under the provisions
of Draft Hawkesbury Local Environmental
Plan 2009. A “hotel” use would constitute
a permissible form of development within
this zone. It is considered that the
proposal is not inconsistent with the
provisions of this Draft plan.

ORDINARY
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Section 79C (1) (a)(iii) — Provisions of any
development control plan

The proposal is not considered
inconsistent with the provisions contained
in Hawkesbury Development Control Plan
2002.

Section 79C (1) (a)(iii) — Provisions of the
regulations

None applicable.

Section 79C (1) (b) — the likely impacts of the
development, including environmental impacts
on the natural and built environment and social
and economic impacts in the locality

The subject S96 application would not result
in any additional environmental impact above
that considered in conjunction with the
approval granted by the Land and
Environment Court.

Section 79C (1) (c) — the suitability of the site for
the development

The location of the site is suitable for
consideration of the application.

Section 79C (1) (d) and (e) — any submissions
made in accordance with the EPA Act or EPA
Regs and public interest

One (1) submission was received from the
Hawkesbury Local Area Command. This
matter is dealt with separately in this report.

Lapsing of Consent

In conjunction with the assessment of the application legal advice was sought to advise whether Council
was able to consider the application having regard to the fact that the application had been made after the
expiration of the trial period granted by the Land and Environment Court.

It has been advised that Council does have the power to approve the application in the manner sought by
the applicant.

Section 96AA of the Environmental Planning and Assessment Act 1979

The proposed development is considered to be a modification made pursuant to Section 96AA of the
Environmental Planning and Assessment Act 1979, relating to modifications having minor environmental
impact. Sections 96AA (1) and (1A) provide that a Consent Authority may modify the consent if:

(1)

A consent authority may, on application being made by the applicant or any other
person entitled to act on a consent granted by the Court and subject to and in
accordance with the regulations, modify the development consent if:

(@)

(b)

()

(d)

it is satisfied that the development to which the consent as modified relates is
substantially the same development as the development for which the consent
was originally granted and before that consent as originally granted was modified
(if at all), and

it has notified the application in accordance with:

0] the regulations, if the regulations so require, and

(i)  adevelopment control plan, if the consent authority is a council that has
made a development control plan that requires the notification or
advertising of applications for modification of a development consent, and

it has notified, or made reasonable attempts to notify, each person who made a
submission in respect of the relevant development application of the proposed
modification by sending written notice to the last address known to the consent
authority of the objector or other person, and

it has considered any submissions made concerning the proposed modification
within any period prescribed by the regulations or provided by the development
control plan, as the case may be.
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(1A) In determining an application for modification of a consent under this section, the
consent authority must take into consideration such of the matters referred to in section
79C (1) as are of relevance to the development the subject of the application.

Having regard to the above, it is noted that the proposal seeks approval for the delayed implementation of
the trial period involving late trading hours that was granted by the Land and Environment Court. The
subject application does not involve the alteration of any conditions of this approval other than those
relating to its commencement. It is therefore considered that Section 1(a) is satisfied.

In accordance with Sections 1(b) and 1(c) the application was notified as described later in this report. No
submissions were received in response to Council’s notification of the application.

Hawkesbury Local Environmental Plan 1989

The subject property is zoned Mixed Agriculture under Hawkesbury Local Environmental Plan 1989. The
existing development was approved as a “tourist facility” being defined as:

tourist facilities means a building or place that is used to provide refreshment,
accommodation, recreation or amusement facilities for the travelling or holidaying public

Tourist facilities are permissible with consent within the Mixed Agriculture zone.

In addition to the above, the following clauses of Hawkesbury Local Environmental Plan 1989 were taken
into consideration:

Clause 2 - Aims, objectives etc,

Clause 5 - Definitions

Clause 8 - Zones indicated on the map

Clause 9 - Carrying out development

Clause 9A - Zone Objectives

Clause 22 — Development fronting a main or arterial road
Clause 37 — Land affected by aircraft noise

An assessment of the Development Application otherwise reveals that the proposal complies with the
matters raised in the above clauses of Hawkesbury Local Environmental Plan 1989.

Community Consultation

The application was notified to adjoining property owners and each person who made a submission in
respect of the previous application (D0341/91D) of the proposed modification by letter dated 10 February
2011. In response to this notification no written submissions were received.

NSW Police Comments

The application was forwarded to Hawkesbury Local Area Command as part of the consultation process.
In response correspondence was received on 13 April 2011 providing the following comments in respect to
the proposal:

"I maintain the concerns from the previous application in relation to the extended trading hours
and would like to object to this apEIication being approved. | have attached a copy of the
information given to Council on 9" December 2008, which is still relevant to our objection.

| request that if the application is approved, the same conditions given by the Land and
Environment Court on 2™ October 2009 be added as conditions to the development consent,
this includes the trial period of 12 months."

Whilst the comments received from the Police are noted it is noted that the Land and Environment Court
granted approval for a 12 month trial period to enable an adequate assessment to be undertaken of the
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environmental impact associated with the extension of trading hours associated with the Clarendon
Tavern. Given that the trial period had not been undertaken within the period envisaged by this approval it
would be considered unreasonable and contrary to the Court’s directions to not allow this trial to take
place.

In addition to the above, it is confirmed that the other detailed conditions that were included in the Land
and Environment Court judgement handed down on 2 October 2009 are not proposed to be modified and
will remain in force. In this regard the concerns of the Hawkesbury Local Area Command, i.e., that the
Court conditions be applied and the trial period remain, are satisfied.

Conclusion

The application has been assessed having regard to the provisions of Section 79C and Section 96AA of
the Environmental Planning and Assessment Act, 1979; Sydney Regional Environmental Plan No. 20;
Hawkesbury Local Environmental Plan 1989; Hawkesbury Development Control Plan 2002 and other
relevant codes and policies.

The subject application seeks approval to enable the delayed implementation of the trial period for late
night trading that had been approved by the Land and Environment Court. As described in the main body
of this report the trial period has not been able to be commenced as a number of pre conditions included in
the approval involving noise attenuation measures and acoustic audit relating to the premises had not
been satisfied.

It is noted that the subject application had been made after the expiration period of the trial period as
anticipated by the Land and Environment Court. The failure to make the application under Section 96AA of
the Environmental Planning and Assessment Act 1979 has not led to the lapsing of this consent.
Accordingly, Council has the authority to determine the application.

The matter relating to the merit and environmental implications associated with late night trading has
previously been considered by the Land and Environment Court in conjunction with Proceedings No.
10024 of 2009 Hawkesbury City Council ats Pacific Islands Express Pty Ltd. Accordingly, it is
recommended that the application be approved so as to facilitate the implementation of a trial period for
late night trading.

Planning Decision

As this matter is covered by the definition of a “planning decision” under Section 375A of the Local
Government Act 1993, details of those Councillors supporting or opposing a decision on the matter must
be recorded in a register. For this purpose a division must be called when a motion in relation to the

matter is put to the meeting. This will enable the names of those Councillors voting for or against the
motion to be recorded in the minutes of the meeting and subsequently included in the required register.

RECOMMENDATION:

That Development Consent No.s D0341/91, DA1325/03 and DA0733/04 at Lot 4 SP 73508, No. 244
Richmond Road Clarendon (Clarendon Tavern) be modified as follows:

1. Development Consent No. D0341/91

Condition No. 28 in Development Consent No. D0341/91 be modified as follows:
28. (a) The hours of operation of the premises are to be restricted as follows:

0] 5.00am Friday to 2.00am Saturday;

(i)  5.00am Saturday to 2.00am Sunday;

(i)  5.00am — midnight — Monday to Thursday;
(iv)  10.00am — midnight on Sunday.
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(b)  The hours of operation detailed in (a) above are for a trial period of twelve (12) months
from the date on which Council approves the acoustic audit required by Condition 39n.
A Section 96 application will be required to be submitted to Council prior to the
expiration of the twelve (12) month period for the continuation of the hours detailed
above.

2. Development Consent No. DA1325/03

Condition No. 19 in Development Consent No. DA1325/03 be modified as follows:
19. (a) The hours of operation of the premises are to be restricted as follows:

(@ 5.00am Friday to 2.00am Saturday;

(i)  5.00am Saturday to 2.00am Sunday;

(i)  5.00am — midnight — Monday to Thursday;
(iv)  10.00am — midnight on Sunday.

(b)  The hours of operation detailed in (a) above are for a trial period of twelve (12) months
from the date on which Council approves the acoustic audit required by Condition 39n.
A Section 96 application will be required to be submitted to Council prior to the
expiration of the twelve (12) month period for the continuation of the hours detailed
above.

3. Development Consent No. DA0733/04

Condition No. 9 in Development Consent No. DA0733/04 be modified as follows:
9. (@) The hours of operation of the premises are to be restricted as follows:
0] 5.00am Friday to 2.00am Saturday;
(i)  5.00am Saturday to 2.00am Sunday;
(i) 5.00am — midnight — Monday to Thursday;
(iv)  10.00am — midnight on Sunday.
(b)  The hours of operation detailed in (a) above are for a trial period of twelve (12) months
from the date on which Council approves the acoustic audit required by Condition 39n.
A Section 96 application will be required to be submitted to Council prior to the

expiration of the twelve (12) month period for the continuation of the hours detailed
above.

ATTACHMENTS:

AT -1 Locality Plan

AT -2  Aerial Photograph

AT -3 Land and Environment Court Conditions of Consent

AT -4 Management Plan
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AT -1 Locality Plan
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AT -2 Aerial Photograph
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AT -3 Land and Environment Court Conditions of Consent

_.-,‘J,-Jl,l]f;.'f' Moo FO02 of 2009

Annexure ‘A’
Conditions of Consent

Pacific Islands Express Pty Ltd v Hawkesbury City Council

Development Consent DA 0341/91

1. Condition No. 28 in Development Consent DA 0341/91 being madified
as follows:

28.

{a)  The hours of operation of the premises are fo be restricted as
follows:

(i) 5.00 am Friday to 2:00 am Saturday;

{ii}) 5:00 am Saturday to 2:00 am Sunday:

(iii) 5.00am - midnight — Monday to Thursday;
{iv) 10.00am - midnight on Sunday,

{b) The hours of operation detailed in (a) above are for a trial
period of twelve (12) months from the date of this modified
consent notice. A Section 94 application will be required to be
submitted to Council prior to the expiration of the twelve (12)
month pericd for the continuation of the hours detailed above.

Addition of the following conditions in Development Consent DA

0341/91:

34.

35,

36,

ar:

38.

39.

The maximum patronage of the tavern, for the place of public
entertainment, exclusive of staff, shall not exceed 250 persons,

Mo new patrons are to be given entry to the premises from midnight
onwards other than patrons of the premises seeking to re-enter
from the designated outdoer smoking area.

Security staff are to ensure that patrons of the premises do not
loiter or linger in the immediate surrounding area and do not cause
noise or other nuisance in the immediate area including car parking
areas and adjacent businesses to the site,

An appropriate number of Security staff are to be provided to
contral patron behaviour within the premises, access fto the
premises and within the vicinity of the site.

The Management Plan annexed and Annexure B shall be complied
with at all relevant times,

Noise emitted from the licensed premise shall comply with the
standard noise conditions issued by the OLGR

Page 1 of 11
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Appeal No: 10024 of 2009

MNoise from the Licensed Fremises

i The La:g noise level emitted from the licensed premises
shall not exceed the background noise level in any Octave
Band Centre Freguency (31.5Hz — 8kHz inclusive) by mare
than 5dB between 07.00am and 12.00 midnight at the
boundary of any affected residence.

ii The Laig noise level emitted from the licensed premises
shall not exceed the background noise level in any Octave
Band Centre Frequency (31.5Hz — 8kHz inclusive) by more
than 5dB between midnight and O7.00am at the boundary
of any affected residence.

iii Notwithstanding compliance with the abave, the noise from
the licensed premises shall not be audible within any
habitable room in any residential premises between the
hours of 12.00 midnight and 07.00am.

For the purposes of this condition, the Laip can be taken as the
average maximumn deflection of the noise emission from the
licensed premises.

Noise from mechanical plant installed on the Premises

i The Lass noise level emitted from mechanical plant
installed and cperated on the Premises shall not exceed
the background noise level by more than 5 dB when
assessed at any point on a residential property.

In accordance with assessment procedures recommended
in the DECC, INP modifying factor corrections shall be
applied to the source noise to account for tonality,
intermittency, etc.

All speakers shall be remaved from the front (Richmond Road
frontage) of the Premises.

Mo enterfainment shall be provided in the courtyard at any time,

Access to the rear courtyard when entertainment is provided
inside the premises shall be via the rear sound lock door
arrangement only.

The sound lock servicing the courtyard shall be reconfigured such
that one doer is closed at all times.

All amplified sound equipment installed on the premises shall be
installed and operated with sound limiting controllers.

Access and egress for the Premize between 10.00pm and
midnight shall be restricted to the rear door and front door,

Aecass and egress for fhe Premise after midnight shall be
restricted to the rear door only.

Patrons waiting for transport shall not congregate outside the
Premises after 10.00pm.

Page 2 of 11
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40.

41

42,

42.1.

Appeal No: 1024 af 2009

Mo patrons shall be permitted to consume beverages provided at
the Premises outside the licensed area.

The fire doors servicing the Premises shall be acoustically
upgraded or replaced with a sound lock.

The fire door shall be fitted with an automatic switch installed to
shut off power to the bar lighting if the doors are opened after
10.00pm or when any amplified music is provided within fhe
Premises

Prior to occupation of the Premise for the extended hours of
trading an acoustic audit shall be undertaken by a suitably
qualified person (approved by Council) to cedify that all noise
mitigation recommendations have been implemented and
effective. A report shall be submitted to Council for appraval prior
to extending trading hours,

During the first two weeks of trading an acoustic audit shall be
undertaken by a suitably qualified person (approved by Council)
to certify that all noise mitigation recommendations are operating
effectively and the level of noise emitted from fhe Premises
satisfies the approval noise conditions. A report shall be
submitted to Council to present the findings.

Within six (8) months of trading a second acoustic audit shall be
undertaken by a suitably qualified person (approved by Council)
to certify that all noise mitigation recommendations are operating
effectively and the level of noise emitted from the Premises
satisfies the approval noise conditions. A report shall be
submitted to Council to present the findings.

There shall be no live music provided on the premises between
midnight and 3am.

The external semi-enclosed courtyard when used after midnight
and before 3am shall be restricted o a maximum of ten (10
persons at any time. No drinking is to occur in this area between
these hours.

The following additional noise control measures to the hotel shall
be carried out:

The rear courtyard acoustic walls shall be reconfigured and
constructed to a height of not less than 3 metres above the finished
courtyard level. The maximum height of the courtyard wall shall be
no more than 4 metres above existing ground level and its external
colours are 1o be in keeping with the external colours of the hotel
building. The wall can be constructed of masonry, lapped and
capped timber fencing, clear polycarbenate, modular wall system,
cement panelling and timber framework or an acoustic eguivalent.
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Details to be provided to Council for approval prior to extended
hours of the hotel commencing.

Acoustic absorption panels to 50% of the internal walls of the semi-
enclosed extarnal smoking area shall be provided. These panels
are to be S0mm thick 35kg/m2 fibreglass faced with parforated
metal, or timber providing an open area of not less than 21%.

42 2 The external semi-enclosed smoking area is to comply with the
restrictions and requirements of the Smoke Free Environment Act
2000 and the Smoke Free Environment Regulations 2007,

42 3 Doors, windows and other openings {including the airlock to the
smoking area) are to be kept closed except when patrons are
leaving the ground floor public bar.

42 4, No speakers or PA systems are to be used in any external areas or
the semi-enclosed smeking area between the hours of 12am to
Jam, excluding emergencies.

ADVISORY NOTE:

1. The applicant is to ensure that the fire safety provisions applicable
to this hotel are met at all times.

3 If there is an inconsistency between the consent conditions and
the plan of management then the consent conditions prevail.

Development Consent DA 1325/03

3.

4,

Condition No, 19 in Development Consent DA 1325/03 being modified
as follows:

19. (a) The hours of operation of the premizes are to be restricted as
follows:

(i} 5.00 am Friday to 2:00 am Saturday;

{ii) 5:00 am Saturday to 2:00 am Sunday;

(i) 5.00am - midnight - Monday to Thursday,
{iv) 10.00am - midnight on Sunday,

{b) The hours of operation detailed in (a) above are for a trial
period of twelve (12) months from the date of this modified
consent notice. A& Section 56 application will be required to be
submitted to Council prior to the expiration of the twelve (12)
manth period for the continuation of the hours detailed above.

Addition of the following conditions in Development Consent DA
1325/03:
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28.

28

30,

31.

32.

LEB

a

Appeal No: {0024 of 2009

The maximum patronage of the tavern, for the place of public
entertainment, exclusive of staff, shall not exceed 250 persons,

Mo new patrons are to be given entry to the premises from midnight
onwards other than patrons of the premises seeking to re-enter
from the designated outdoor smoking area,

Security staff are to ensure that patrons of the premises do not
loiter or linger in the immediate surrounding arsa and do net cause
noise or other nuisance in the immediate area including car parking
areas and adjacent businesses to the site.

An appropriate number of Security staff are to be provided to
control patron behaviour within the premises, access to the
premisas and within the vicinity of the site.

The Management Plan annexed and Annexure B shall be complied
with at all relevant times.

Moise emitted from the licensed premise shall comply with the
standard noise conditions issued by the OLGR.

Noise from the Licensed Premises

i The Ls:q noise level emitted from the licensed premises
shall not exceed the background noise level in any Octave
Band Centre Frequency (31.5Hz — 8kHz inclusive) by more
than 5dB between 07.00am and 12.00 midnight at the
boundary of any affected residence.

i The Lag noise level emitted from the licensed premises
shall not exceed the hackground noise level in any Octave
Band Centre Frequency {31,5Hz — BkHz inclusive) by more
than 5dB between midnight and 07.00am at the boundary
of any affected residence.

i Natwithstanding compliance with the above, the noise from
the licensed premises shall not be audible within any
habitable room in any residential premises between the
hours of 12.00 midnight and 07.00am.

Far the purposes of this condition, the Laip can be taken as the
average maximum deflection of the noise emission from the
icensed premises.

Maise from mechanical plant installed on the Fremises

ii The Lses noise level emitted from mechanical plant
installed and operated on the Premises shall not exceed
the background noise level by more than 5 dB when
assessed at any point on a residential property.

In accordance with assessment procedures recommended
in the DECC, INP modifying factor corrections shall be

tn
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applied to the source noise to account for tonality,
intermittency, etc.

All speakers shall be removed from the front (Richmand Road
frantage) of the Premises.

No entertainment shall be provided in the courtyard at any time.

Aheeess to the rear courtyard when entertainment is provided
inside the premises shall be via the rear sound lock door
arrangement only.

The sound lock servicing the courtyard shall be reconfigured such
that one door is closed at all times.

All amplified sound equipment installed on the premises shall be
installed and operated with scund limiting controllers.,

Access and egress for the Premise between 10.00pm and
midnight shall be restricted to the rear door and front door,

Access and egress for fhe Premise after midnight shall be
restricted to the rear door only.

Patrons waiting for transport shall not congregate outside fhe
Premises after 10.00pm,

Mo patrens shall be permitted to consume beverages provided at
the Premises outside the licensed area.

The fire doors servicing the Premises shall be acoustically
upgraded or replaced with a sound lock.

The fire door shall be fitted with an automatic switch installed to
shut off power to the bar lighting if the doors are opened after
10.00pm or when any amplified music is provided within the
Premises.

Prior to occupation of the Premise for the extended hours of
trading an acoustic audit shall be underaken by a suitably
qualified person (approved by Council) to cerify that all noise
mitigation recommendations have been implemented and
effective. A report shall be submitted to Council for approval prior
to extending trading hours,

During the first two wesks of trading an acoustic audit shall be
undertaken by a suitably qualified person (approved by Council)
to certify that all noise mitigation recommendations are operating
effectively and the level of noise emitted from the Premises
satisfies the approval noise conditions. A report shall be
submitted to Council to present the findings.

Within six (8) months of trading a second acoustic audit shall be
undertaken by a suitably qualified person (approved by Council)
to certify that all noise mitigation recommendations are operating
sffectively and the level of noise emitted from the Premises
satisfies the approval noise conditions. A report shall be
submitted to Council to present the findings
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35

36,

36.1

382

36.3

Appeai No: 10024 of 2009

There shall be no live music provided on the premises between
midnight and 3am.

The external semi-enclosed courtyard when used after midnight
and before 3am shall be restricted to a maximum of ten (10}
persons at any time. No drinking is to acour in this area between
these hours.

The following additional noise control measures to the hotel shall
be carried out:

The rear courtyard acoustic walls shall be reconfigured and
constructed to a height of not less than 3 metres above the finished
courtyard level. The maximum height of the courtyard wall shall be
no more than 4 metres above existing ground level and its extarnal
colours are to be in keeping with the external colours of the hotel
building. The wall can be constructed of masaonry, lapped and
capped timber fencing, clear polycarbonate, maodular wall system,
cement panelling and timber framework or an acoustic equivalent.
Details to be provided to Council for approval prior to extendead
hours of the hotel commencing.

Acoustic absorption panels to 50% of the internal walls of the semi-
enclosed external smoking area shall be provided. These panels
are to be 50mm thick fibreglass building blanket (35 kg/m2) faced
with perforated metal, or timber

The external semi-enclosed smoking area is to comply with the
restrictions and requirements of the Smoke Free Environment Act
2000 and the Smoke Free Environment Regulations 2007.

.Doors, windows and other openings (including the airiock to the

smoking area) are to be kept closed except when patrons are
leaving the ground floor public bar.

36.4. Mo speakers or PA systems are to be used in any external areas or

the semi-enclosed smoking area between the hours of 12am to
Jam, excluding emergencies.

ADVISORY NOTE:

1.

The applicant is to ensure that the fire safety provisions applicabls
to this hotel are met at all timeas.

If there is an inconsistency between the consent conditions and
the plan of management then the consent canditions prevail.
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Development Consent DA 0733/04

5, Addition of the following conditions in Development Consent DA
0733/04:

a

12,

15:

8

{a) The hours of operation of the premises are to be restricted as
follows:

{i} 5.00 am Friday to 2:00 am Saturday,

(i) 5:00 am Saturday to 2:00 am Sunday;

{iii) 5.00am - midnight — Monday to Thursday;
{iv) 10.00am - midnight on Sunday,

{by  The hours of operation detailed in (a) above are for a trial
period of twelve (12) months from the date of this modified
consent notice. A Section 86 application will be required to be
submitted to Council prior to the expiration of the twelve (12)
manth period for the continuation of the hours detailed above.

The maximum patronage of the tavern, for the placa of public
entertainment, exclusive of staff, shall not excesd 250 persons.

Mo new patrons are to be given entry to the premises frem midnight
onwards other than patrons of the premises seeking to re-enter
from the designated outdoor smoking area.

Security staff are to ensure that patrons of the premises do not
loiter or linger in the immediate surrounding area and do not cause
noise or other nuisance in the immediate area including car parking
areas and adjacent businesseas to the site.

An appropriate number of Security staff are to be provided to
control patron behaviour within the premises, access to the
premises and within the vicinity of the site.

The Management Plan annexed and Annexure B shall be complied
with at all relevant times.

Noise emitted from the licensed premise shall comply with the
standard noise conditions issued by the OLGR.

Moise from the Licensed Premises

i The Lajp neise level emitted from the licensed premises
shall not exceed the background neise level in any Octave
Band Centre Frequency (31.5Hz — BkHz inclusive) by mare
than 5dB between 07.00am and 12.00 midnight at the
boundary of any affected residence.

i The Lasg noise level emitied from the licensed premises
shall not exceed the background noise level in any Octave
Band Centre Frequency (31.5Hz — 8kHz inclusive) by more
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than 5dB between midnight and 07.00am at the boundary
of any affected residence.

iii Notwithstanding compliance with the above, the noise from
the licensed premises shall not be audible within any
habitable room in any residential premises between the
hours of 12.00 midnight and 07 00am.

For the purposes of this condition, the Laip can be taken as the
average maximum deflection of the noise emission from the
licensed premizes

Maise from mechanical plant installed on the Premises

iii The La: noise level emitted from mechanical plant
installed and operated on the Premises shall not exceed
the background noise level by maore than § dB when
assessed at any point on a residential property.

In aceordance with assessment procedures recommended
in the DECC, INP modifying factor corrections shall be
applied to the source noise to account for tanality,
intarmittency, etc.

All speakers shall be removed from the front (Richmond Road
frontage) of the Premises.
Mo entertainment shall be provided in the courtyard at any time,

Access to the rear courtyard when entertainment is provided
inside the premises shall be via the rear sound lock door
arrangermant only.

The sound lack servicing the courtyard shall be reconfigured such
that one door is closed at all times,

All amplified sound equipment installed on the premises shall be
installed and operated with sound limiting controllers.

Access and egress for the Premise between 10.00pm and
midnight shall be restricted to the rear door and front door.

Access and egress for fhe Premise after midnight shall be
restricted to the rear door only

Patrons waiting for transport shall not congregale cutside the
Premises after 10.00pm.

No patrons shall be permitted to consume beverages provided at
the Premises outside the licensed area.

The fire doors semvicing the Premises shall be acoustically
upgraded or replaced with a sound lock.

The fire door shall be fitted with an automatic switch installed to
shut off power to the bar lighting if the doors are opened aftar
10.00pm or when any amplified music iz provided within the
FPremises.
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Prior to occupation of the Prermise for the extended hours of
trading an acoustic audit shall be undertaken by a suitably
qualified person (approved by Counci) to cedify that all noise
mitigation recommendations have been implemented and
effective. A report shall be submitted to Council for approval prior
to extending trading hours.

During the first two weeks of trading an acoustic audit shall be
undertaken by a suitably gualified person {approved by Council)
to certify that all noise mitigation recommendations are operating
effectively and the level of noise emitted from the Fremises
satisfies the approval noise conditions. A report shall be
submitted to Council to present the findings.

Within six {8) months of trading a second acoustic audit shall be
undertaken by a suitably gualified person (approved by Council)
to cerify that all noise mitigation recommendations are operating
effectively and the level of noize emitted from the Fremises
satisfies the approval noise conditions. A report shall be
submitted to Council to present the findings.

There shall be no live music provided on the premises between
midnight and 3am.

The external semi-enclosed courtyard when used after midnight
and before 3am shall be restricted to a maximum of ten (10)
persons at any time. Mo drinking is to accur in this area between
these hours.

The following additional noise control measures to the hotel shall
be carried out:

The rear courtyard acoustic walls shall be reconfigured and
constructed to a height of not less than 3 metres above the finished
courtyard level. The maximum haight of the courtyard wall shall be
na mora than 4 metres above existing ground level and its external
golours are to be in keeping with the external colours of the hotel
building. The wall can be constructed of masonry, lapped and
eapped timber fencing, clear polycarbonate, modular wall system,
cement panelling and timber framewark ar an acoustic equivalent.
Details to be provided to Council for approval prior to extended
hours of the hotel commencing.

Accustic absorption panels to 50% of the internal walls of the semi-
enclosed external smoking area shall be provided. These panels
are to be 50mm thick fibreglass building blanket (35 kgim2) faced
with perforated metal, or timber,

18.2. The external semi-enclosed smoking area is to comply with the

restrictions and requirements of the Smoke Free Environment Act
2000 and the Smoke Free Environment Regulations 2007,
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18.3. Doors, windows and other openings (including the airock to the
smoking area) are to be kept closed except when patrons are
leaving the ground floor public bar.

18.4. No speakers or PA systems are to be used in any external areas or
the semi-enclosed smoking area befween the hours of 12am to
3am, excluding emergencies.

ADVISORY NOTE:

1. The applicant is to ensure that the fire safety provisions applicable
to this hotel are met at all times.

2. If there is an inconsistency between the consent conditions and
the plan of management then the consent conditions prevail.

- o
A e
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3.0

AT -4 Management Plan

Appeal No, 10024 of 2009
Annexure ‘B’
Plan of Management
Introduction
This document sets out the mathods by which the Hetel Management will
address potential issues that may be of concern to neighbours of the Hotel,

the Police, Council, the OLGR and the owners of the Hotel.

The key aspects of the Management Plan relate fo:

3 The hours of operation of the Hotel
Responsible Service of Alcahol.

h Patron behaviour and patron contral.

B Security issues.

For assistance in understanding this Management Plan a Floor Plan has besn
included as Schedule 1 and a Site Plan has been included as Schedule 2.
Detailed on the Floor Plan are:

CCTV Camera Positions

CCTV Control positien/menitors
Speaker Positions

Speaker Control Positions

Location of external Plant

Waste Cellection and Storage points

Detailed on the Site Plan are the Security Patrol Areas.
Hours of Trading

The Hotel is authorised to trade:

(a) Monday through to Wednesday 5.00am - 12.00am

(b} Thursday 5.00am - 3.00am

(c) Friday 5.00am - 3.00am

(d) Saturday 5.00am - 3.00am

(e} Sunday 10.00am — 12.00 midnight.

No live music entertainment on Thursday, Friday or Saturday is to extend past
12.00 am,

Liquor Service will cease 15 minutes prior to close of trade
Patron Capacity

On any day or night when the premisas trades after midnight the number of
patrons s not to exceed 250 at any one time.
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4.0 Key Management Policies

4.1 Responsible Service of Alcchol

4.1.1 It is the Management policy, in addition to being a condition of the
Liguor Licence that all laws are complied with, in particular with regard
to the sale/consumption of alcohol on the premises.

4.1.2 It wil be the Management's respansibility to educate the staff in order
to help ensure the safety of customers. The Management's primary
responsibility is for the safety and well being of all the patrons, staff and
Management,

413 Staff and the Manager on duty will be responsible for not semving
alcohol to intoxicated persons and mincrs or allowing intoxication on
the premises.

414 Management and staff are responsible for adhering (e all the policies
an alcoholic beverage service.

415 Prior to any staff member serving alcoholic beverages, they must
underge and complete a Responsible Service of Aleohol Course
approved by the Authority (NSW Casino Liquor and Gaming Control
Authority).

416 Food in the form of a light meal will be available on the premises during
all trading hours.

4.2  |dentification Paolicy

4.2.1 A strict identification policy will be enforced to ensure that proper, valid
identification of age is presented upon request before patrons are
allowed to enter the premises. Minors may enter to attend the Bistro &
Beer Garden area only if accompanied and in the immediate presence
of a parent or guardian. Mo children will be permitted to the gaming
area that is screened from view

4.2.2 The Management will only accept the following as forms of
identification:

* A valid driver's licence with a phota; or
e A valid passporl with photo; or

¥ A valid Photo Card.
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43 Gambling

The Management will focus on the following measures and strategies in
relation te gambling:

*

Management and security personnal will be vigilant to make sure there
is no underage gambling on the premises.

Brochures are & will be available to provide infermation about gambling
responsibility and contact phene numbers available for problem
gambling.

Signs are & will be displayed advising the unavailability of credit.

Signs are & will be displayed advising of the availability of problem
gambling counselling services.

Links are & will be established with community organisations in the
area such as problem gambling and other counselling services, health
centres, local doctors, hospitals, local councils, legal centres and
welfare organisations.

All signage required to be placed on or in the immediate vicinity of any
gaming machine in the premises are & will be so placed. Management
will conduct on a wesekly basis an audit to ensure such signage
remains posted as required,

5.0 Security & Safety

5.1 Code of Conduct for Security Personnel

5.1.1 All Security Personnel will:

o

Be licensed under the appropriate Security Industry |egislation and
have completed a recognised RSA course.

Wear distinctive uniforms that display “Security” and wear a badge with
their name and security licence number.

Maintain a well-kept, tidy and professional appearance and be at all
times easily recognisable to other staff and patrons.

Be respectful of people and freat people in a dignified manner,
Maintain and carry in working order effective communication devices

(walkie-talkies) in order to facilitate effective communication with all
ather security personne! on duty at the Hotel and Hotel Management.
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Management will, on nights when the premises trade through the extended
hours ensure that security is available at the premises provided on a ratio of
1:100 patrons or such additional security as is deemed necessary by
Management having regard to anticipated trading conditions.

The minimum level of security required for the Hotel may be varied by
agreement between the Local Licensing Officer for the area and the Licensee
provided that notice of such change is given to the Autharity.

5.2 Security Officers Duties during Extended Trading Hours

A |

522

5.2.3

5.2.4

5.2.5

6526

527

524

528

General patrolling the area of the Hotel in the immediate proximity of the
premises from 9.00pm fill the last patron has left the immediate proximity of
the premises.

General patrolling of the internal areas of the Hotel to ensure compliance with
harm minimisation principles of the Liquar Act,

Prevention of food and drink entering the Hotel.

Frevention of any glassware leaving the Hotel {other than packaged liquor
sales allowed under the Hotel Licence).

Ensure that all patrons leaving the Hotel do so quickly and quistly and from
12.00 midnight onwards and continually request patrons leaving the Hotel to
do so quickly and guietly.

Assist patrons leaving the premises by either arranging taxis or assisting
patrons onto the courtesy bus provided by the Hotel.

All staff and security personnel will ensure that the behaviour of patrons
entering and leaving the premises does not detrimentally affect the amenity of
the area.

Report to Police any drinking or antisocial behavieur of persons in the area
{be they by patrons or other parties) in particular in any Alcohol Free Zones in
the locale of the Hotel premises.

Prevant any patron or psrson (other than staff) entering the Hotel premises
after 12.00 midnight (other than frem the external smoking area).

5.2.10 Ensure that one security guard is staticned at the rear exitfentrance to the

Hotel from 12.00 midnight till close of business.

5.2.11 All employed security officers are to perform security duties only and are not

to be employed or used for other duties at the hotel,

5.2.12 Security will supervise vehicles vacating the car —park areas to ensure any

patrons exit in a responsible manner, any patrons lsaving in vehicles in a
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manner deleterious to the amenity of the immediate |ocale of the Hotel will be
recarded and where appropriatefpossible patrons counselled.

5213 f queuing outside the premises does occur, management will ensure
adequate numbers of security are in attendance and are to erect if necessary:
*  temporary ropes and bollards;
*  maximum queue numbers will be set determined by the nature of the
event or occasion giving rise to such any gueue; and
*  staff will ensure all patrons queuing fo enter the premises behave in an
orderly manner.

5214 From 9.00pm until 3.30am (or until the last patron has left the area —

whicheaver is the earlier) on the following moming;

(i} 1 or 2 Security will patrol the area of the Hetel, including the car park of
the Hatel to ensure that patrons do not loiter or linger in the area or

cause nuisance or an annoyance to the neighbourhood.

(ii) 1 or 2 Security will regularly (at least every hour) patrol along
Richmand Road 200 metres either side of the Hotel (such patrols to be
at the discretion of Management in inclement weather) in accordance
with the arrows on the Site Plan at Schedule 2.

(i) A minimum of 1 licensed uniformed security guard will be at each entry
or exit point used during the extended trading hours from 12.00 am.
Only the rear door will be utilised for entrance/egress to the Hotel from
12.00 midnight (apart from emergencies).

{(ivi  On Thursday, Friday or Saturday nights when extended trading hours
ara utilised a minimum of 2 licensed uniformed security guards will be
employed at the premises from 8.00 pm until 3.30am or until the last
patrons have left the area (whichever is the earlier).

5.3  Door Policy/Dress Code

5.3.1 The Management shall direct Security to refuse eniry if guests:
* Do not meet the dress code requirements; and/or
- Exhibit signs of intoxication;
s Behave in a quarrelsome or unruly manner,

5.3.2 Guests must at a minimum be dressed in smart or casual attire, wearing
suitable footwear having regard to the locality of the Hotel,

5.3.3 No guests will be allowed aceess (except from designated smoking areas) to
the Hotsl building on Thureday, Friday or Saturday after 12.00 am.
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6.0

6.1

Occupancy/Capacity

Management will ensure that security personnel moenitor and maintain
occupancy/capacity levels in the premises in accordance with their approved
capacity of the Hotel (as from time ta time provided for in any entertainment
approval or relevant standard).

Operational Procedures

Incident Report

8.2

Management will provide the premises with an Incident Register in the Form
issued by the OLGR Managemeant or security shall record in the
“Incident Register" details of any matters upon which security has reported.
Security ar Management shall note in the incident register details of all
incidents as provided for in the Incidant Register.

Reugistering of Complaints

6.3

The Hotel shall make known to any complainants the Hotel phons number.

Any complaints received must be directed to the Manager on duty who must
upon receipt of such complaint;

a) Enter same into the Complaints Log to be kept at the Hotel;

b} Investigate the complaint and take any action necessary to alleviate any
disturbance to the quiet and good order of the neighbourhood if necessary,

c) Record details of what action has been taken;

d) Ensure that the complainant is spoken to the next day to determine that
action taken to successfully resolve the matter complained of.

Operational Management Report

6.4

An Operational Management Report shall be kept on a daily basis idantifying
the nature of entertainment, the approximate number of patrons and the time
of closing.

Security Telephone number

The Tavern's management shall {during times that the Tavern is) trading
arrange for the display of a telephone number at the premises to clearly
identify a number ta be rang in relation to any complaints or issues in relation
to the operation of the Tavern.
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Bus Service

Provision of Bus Service

i

The Hotel shall pravide a bus service on Friday & Saturday nights for patrons
to utilise upon their departure from the premises, The route of that bus service
will be displayed inside the entrance to the premises. Announcements will be
made from 11 pm to close of business that the bus service is available and
the times that it will be leaving. Security is to register the names of any
patrons wishing to utilise the bus service and advise such patrons when the
bus service is leaving, Security will ensure that patrans waiting for the bus
remain inside the premises. Security will use their best endeavours o ensure
that those patrons waiting for the bus service are netified that the bus is
leaving at least 5 mins prior to its departure.

The Bus Driver is to remain in contact with Security and shall advise security
when helshe they are returning to the Hotel

Provision of daily log for Bus Senice

3.0

8.0

10.0

A daily log shall be kept identifying the number of patrons using the bus
service. The daily log shall also include any incidents associated with the use
of the bus.

Signage Board

The Licensee will erect a signage board, at the entrance and exits of the
Hotel, which shall include appropriate notice as to available transpert and
policies relating to leaving the Hetel area. That signage board will also have
clearly written on it that no glasses are to be taken from the premises together
with a request that patrons leave quietly. The signage posted will advise of the
availability of the Hotel bus service including the route the bus service takes
and the expected departure times from the Hotel as well as the capacity of the
bus.

Separate signage will be provided to infarm patrons of the "lock out policy”,
Entertainment & Acoustic Measures

Entertainment and acoustic measures will be carried out in accordance with
this Management Plan,

CCTV
10.1 Management will ensure all CCTV cameras are operating in
accordance with manufacturers specifications and any fault is rectified

as soon as practicable after detection.

10.2 Management will adopt as a minimum the OLGR guidelines on the
provision of CCTV cameras in licensed premises,
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10.3 CCTV surveillance recordings will be maintained for 28 days in normal
circumstances.

104 Management and or appropriate staff will provide copies of any footage
recorded within a reasonable time of any request by an appropriate
officer of the NSV Police Service, the OLGR or Council,

11.0 Neise Management

11.1

Noise from the Licensed Premises

The Lein noise level emitted from the licensed premises shall not
exceed the background noise level in any Octave Band Centre
Freguency (31.5 Hz - 8 kHz inclusive) by more than 5dB between
07:00am and 12:00 midnight at the boundary of any affected
residence

The noise level emitted from the licensed premise shall not exceed the
background noise level in any Octave Band Centre Frequency (31.5
Hz - 8 kHz inclusive) betwean midnight and 07:00am at the boundary
of any affected residence.

* Motwithstanding compliance with the above, the noise from the
licensed premises shall not be audible within any habitable room in
any residential premises between the house of 12:00 midnight and
07:00am.

For the purposes of this condition, the L.y can be taken as the average
maximum deflection of the noise emission from the licensed premises.

Noise from mechanical plant installed on the Premises
The Laes noise level emitted from mechanical plant installed and
operated on the Premizes shall not exceed the background noise level

by more than 5 dB when assessed at any peoint on a residential
property.
In accordance with assessment procedures recommended in the DECC, IMP
madifying factor corrections shall be applied to the source noise to account
for tonality, intermittency, stc.

All speakers shall be removed from the front (Richmond Road frontage) of the
Pramises.

Mo entertainment shall be provided in the courtyard at any time.

Mo amplified sound shall be pemmitted in the rear courtyard between 7.00pm
and 12.00 mid-day, seven (7) days a week.

Fage 8 of 13
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11.10

11.11

11.12

11.13

11.14

11.15

11.16

s e

11.18

11.19

11.20

Appeal No. 10024 of 2000

The rear courtyard acoustic walls shall be reconfigured and constructed to a
height of not less than 3 metres above the finished courtyard level. Details to
be provided to Council for approval prior to construction,

Sound absorption panels shall be applied to 40% of the internal walls,
equivalent to 50mm thick 35kg/m2 fibreglass faced with perforated metal or
timber providing an open area of not less than 21%.

Access to the rear couryard when entertainment is provided inside the
premises when-shall be via the rear sound lock door arrangement only.

The sound lock servicing the courtyard shall be reconfigured such that one
door is closed at all times.

After midnight a maximum of 10 persons shall occupy the rear courtyard
and their activities limited to smoking anly (na drinking).

Amplified sound i2 not permitted for private functions held within the rear
courtyard.

All amplified sound equipment installed on the premises shall be installed
and operated with sound limiting controllers.

Access and egress for the Premises between 10.00pm and midnight shall
be restricted to the rear door and one front door.

Access and egress for the Premises after midnight shall be restricted to
the rear door only.

Patrons waiting for transport shall not congregate outside the Premises
after 10.00pm.

Mo patrons shall be permitted to consume beverages provided at the
Premises outside the licensed area.

The fire doors servicing the Premises shall be acoustically upgraded or
replaced with a sound lock.

The fire door shall be fitted with an automatic switch installed to shut off
power to the bar lighting if the doors are opened after 10.00pm or when
any amplified music is provided within the Premises.

Prior to occupation of the Premise for the extended hours of trading an
acoustic audit shall be undertaken by a suitably gualified person (approved
by Council) to certify that all neise mitigation recommendations have been
implemented and effective. A report shall be submitted to Council for
approval prior to extending trading hours.

During the first two weeks of trading an acoustic audit shall be undertaken
by a suitably qualified person (approved by Council) to certify that all noise
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mitigation recommendations are operating effectively and the level of
noise emitted from the Premises satisfies the approval noise conditions. A
report shall be submitted to Council to present the findings.

11.21 Within six (8) months of trading a second acoustic audit shall be
undertaken by a suitably gualified person (approved by Council) to certify
that all noise mitigation recommendatiens are operating effectively and the
level of noise emitted from the Premises satisfies the approval noise
conditions. A report shall be submitted to Council to present the findings.

11.22 Rear Courtyard

11.22.1  There is to ke no entertainment in the rear courtyard at any time.

11.22.2 The speakers affixed to the rear wall of the tavern are not to be used after
7.00pm.

14:23 Internal music and other naise sources after midnight

11231  Noise fram any DJ or fuke box shall not exceed 85 dB{A) measurad at
2.0m from the noise source.

11.23.2 MNoise from any TV shall not exceed BO dB{A) measured at 1.0m from the
noise source.

11.23.3 No microphones, public address systems, or projections are to be used
after midnight.

11.23.4  No live music bands are allowed to perform after midnight.

11.24 Emergency doors in front {northem) elevation of eastern public bar facing
Richmond Road

11.24.1 The emergency doors in the front (northem) elevation of the eastern public
bar are to be acoustically upgraded to include 9. 8Bmm compressed shest
11 on the outside with a centric rebate of not less than 25mm, plus an
acoustic zeal,

14,25 Restriction of use of rear courtyard area to smokers only after midnight

11.25.1 The rear courtyard is only to be used by no more than ten (10) smokers
after midnight.

11.25.2 Access by smokers into the outdoor courtyard area is to be via the exit
with the air lock door,

11.25.3 A sliding gate or similar shall prohibit access to the rear courtyard for the
main rear entry of the Tavem for operation after midnight

11.25.4 The area designated as a smoking area is to comply with the restrictions
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and requirements of the Smoke Free Environment Act 2000 and the
Smoke Free Regulation 2007.

11255 No consumption of alcahol is permitted in the outdoor courtyard area after
midnight.

11.28 Front (northern) elevation facing Richmond Road

11.26.1 The verandah seating area adjacent to the front (northern) elevation is not
to be used by patrons at any time when entertainment is being provided
and not after 10.00pm on other occasions.

11262 Patron access after 10.00pm on any night is to be restricted to the rear of
the premises.

12.0 Amendment to this Plan

If, in circumstances where experience shows that it is reasonable or desirable to
modify any provision of this plan for the better management of the Clarendan
Tavern, that modification shall be made to the plan only after consultation with
Windsor LAC and upon receipt of the consent the Hawkesbury City Council's
Director of City Planning, of which such consent shall not be unreasonably withheld.
The provisions of this plan shall be reviewed in writing by the Applicant at least once
each year, The written review shall be provided by the Applicant to Windsor LAC
and Hawkesbury City Council, Director of City Planning.

Dated:
Signed

Licensee Pacific Islands Express Pty Limited

Sanders Hospilality Management & Consulting
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Item: 104 CP - Planning Proposal - 66, 68, 70 The Terrace, Windsor - (95498)

Previous Item: 118, Ordinary (24 June 2008)
278, Ordinary (8 December 2009)

REPORT:
Executive Summary

Council at its Ordinary Meeting of 8 December 2009 resolved to rezone Lot 1 DP 609363, Lot 1 DP
741997 and Lot 1 DP 159404 - 66, 68 and 70, The Terrace, Windsor from Housing to Business General
3(a), and prepare a planning proposal at the land owners’ expense, to support the rezoning of the
properties.

In accordance with the Council’s resolution, a planning proposal seeking rezoning of the subject properties
from Housing to Business General 3(a) to enable future retail/commercial development on the properties
was received from Montgomery Planning Solutions, acting on behalf of the landowners on 22 July 2010.

The purpose of this report is to advise Council of the public authority consultation and public exhibition of
the Planning Proposal and to recommend that with the planning proposal not proceed.

Background

An application seeking rezoning of certain properties bounded by George Street, New Street, The Terrace
and Johnston Street, Windsor to Business General 3(a) was received from Ingham Planning acting on
behalf of the applicant, Pirasta Pty Ltd on 1 January 2006. The application included the subject three
properties being 66, 68 and 70 The Terrace that are currently used for residential purposes (see
Attachment 1), and not heritage listed. The main aim of the rezoning was to enable a retail/commercial
development with shop top housing on the land.

A report with a recommendation to proceed with the proposed rezoning with the exception of 66, 68 and 70
The Terrace was reported to Council at its meeting of 24 June 2008. At this meeting Council resolved to
rezone the properties, excluding 66, 68 and 70 The Terrace, to 3(a) Business General as per the report
recommendation. The reasons not to include these three properties in the report were:

. The inter-war style of housing on the subject properties significantly contribute to the streetscape and
character of The Terrace.

. The re-development of these properties has the potential to adversely affect the character of
Windsor.

. Adaptive re-use of the dwellings that may compliment development on the adjoining site can be
achieved under the current provisions of Hawkesbury LEP 1989.

In accordance the above resolution, draft Hawkesbury Local Environmental Plan 1989 (Amendment 154)
to allow a retail/commercial development with limited shop top housing on the site was prepared and
consulted with the relevant public authorities under Section 62 of the EP& A Act 1979. None of the
submissions received from the public authorities raised objection to the proposed rezoning. The
submission received from the Heritage Branch of the Department of Planning supported the non inclusion
of No.s 66, 68 and 70 The Terrace Windsor in the rezoning on the basis that redevelopment of these
properties has potential to adversely affect streetscape and character of The Terrace and encouraged the
adaptive reuse of these three properties.

That draft LEP was exhibited for the period Thursday 22 October 2009 to Monday 23 November 2009. Five
submissions were received, two from Sydney Water and the Department of Defence with no objection to
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the proposed rezoning and three from the land owners of 66, 68 and 70 The Terrace, Windsor requesting
to include their properties in the proposed rezoning to Business General 3(a) for the following reasons:

"To have businesses all around us and not be able to likewise development is in our opinion
unjust

The 3 houses in the Terrace would be the only residential properties in the entire block within
the boundaries of George, Johnston, New and the Terrace. There would be no buffer
between commercial and residential, usually a street or a park.

The Council maintain that they want to retain the streetscape, residential environment, of the
Terrace but not that of New St. or Johnston St.

The Terrace has already 2 commercially zoned properties being the 3 storey Professional
Retail Centre on the corner of Kable Street and the car park and toilet block on the opposite
corner. There is also at least 3 professional premises in The Terrace Physiotherapy with a
hydrotherapy pool, Surveyors and a Massage and Aromatherapy business. The Terrace
between New and Catherine Street is fully parked out during business hrs by staff from the
commercial area. We find this not to be a typical residential environment.

If the properties are re-zoned commercial the council will remain in control of the type and
design of the structure. Therefore why is it assumed that any new development would be
detrimental to the streetscape.”

Several properties that border the rear of my property have been rezoned to business general
and | now face the prospect of having buildings to a maximum of 10 metres high being
erected on my back boundary and looking into my property and destroying my privacy.

My property and my two neighbours are now unfairly affected with no proper buffer between
our properties and the high rise behind us.

A proper buffer between high rise commercial and residential should be the Terrace itself and
Hollands Paddock and New Street.

If my property remains “residential” Council’s actions has seriously diminished its value".
A report to Council on the outcome of the public exhibition and the consultation with the relevant public
authorities recommended that the draft LEP be forwarded to the Department of Planning for finalisation
and gazettal and maintained that the three properties not be rezoned. Council at its meeting of 8
December 2009 considered this report and resolved as follows:

"That:

1. Council forward the Draft Hawkesbury Local Environmental Plan 1989 (Amendment 154) to
the Department of Planning requesting that the plan be finalised and made.

2. Council resolve to rezone the following properties from Housing to Business General 3(a)/B2
Local Centre
Lot 1 DP159404 70 The Terrace, Windsor
Lot 1 DP741997 68 The Terrace, Windsor
Lot 1 DP609363 66 The Terrace, Windsor
3. A Planning Proposal be prepared, at the landowner’s expense, to support the rezoning of the
properties.
4, Prior to the finalisation of the draft LEP, a Development Control Plan be prepared for Windsor,

in accordance with the principles of the Windsor Master Plan, to assist in the guidance of
development on these properties in relation to setbacks, height and heritage matters.
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5. The Draft LEP and the draft Standard Template LEP be consolidated prior to sending to the
Minister for gazettal if the progress and timing of the two draft plans becomes aligned".

Consultation

On 22 November 2010 the Planning Proposal rezone Lot 1 DP 609363, Lot 1 DP 741997 and Lot 1 DP
159404 - 66, 68 and 70, The Terrace, Windsor from Housing to Business General 3(a) was forwarded to
the Department of Planning (DoP) pursuant to Section 56 of the EP & A Act 1979. The DoP subsequently
advised Council on 10 January 2011 that Council may proceed with the Planning Proposal subject to the
following conditions:

1. Community consultation is required under sections 56(2) (c) and 57 of the
Environmental Planning and Assessment Act 1979 (“EP&A Act”) as follows:

(a) the Planning Proposal must be made publicly available for 28 days, and

(b) the relevant planning authority must comply with the notice requirements for public
exhibition of planning proposals and the specifications fro material that must be made
publicly available along with planning proposals as identified in section 4.5 of A Gide to
Preparing LEPs (Department of Planning 2009’).

2. Consultation is required with the following public authorities under section 56(2(d) of the
EP&A Act:

Department of Environment, Climate Change and Water
Ministry of Transport

NSW Transport and Infrastructure

Roads and Traffic Authority

State Emergency Services

Each public authority is to be provided with a copy of the Planning Proposal and any relevant
supporting material. Each public authority is to be given at least 21 days to comment on the
proposal, or to indicate that they will require additional time to comment on the proposal. Public
authorities may request additional information or additional matters to be addressed in the Planning
Proposal.

Consultation with the Public Authorities

The above public authorities were consulted with, and submissions were received from all the authorities
other than the State Emergency Services. The submissions raised no objection to the Planning Proposal
other than the following comments from the Ministry of Transport:

Further traffic assessment by the Roads and Traffic Authority (RTA) is necessary to ensure
the proposal will have no significant impact on traffic in the vicinity.

It also advised that any impacts on pedestrians and cyclists and opportunities to improve their easy and
safe access to the site should be taken into consideration. However, the RTA raised no issues.

The submissions did not warrant any amendments to the Planning Proposal.
Community Consultation

The Planning Proposal and the supporting documentation were placed on the public exhibition at the
Council offices, 366 George Street, Windsor for the period Thursday, 17 March 2011 to Monday, 18 April
2011 in accordance with the Gateway Determination (see Attachment 2 to this report). 19 submissions
including a petition containing 99 signatures were received. All the submissions received except the
submission from Pirasta Pty Ltd which sought Council’s view on the future use of the subject properties
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opposed the planning proposal and raised various issues of concern. A submission responding to the
issues of concern raised in the public submissions was also received from the applicant on 17 May 2011.

The following section is a summary of the issues raised in the submissions together with assessment
comments after each issue:

1. Council Report and Resolution of 24 June 2008

. We totally support the report’s following statement:

"The application seeks to rezone 3 properties along The Terrace, being No.s 66, 68 and 70. Whilst
these properties are not listed as heritage items they contribute significantly to the streetscape and
character of The Terrace and represent the inter-war style of housing. The re-development of these
properties has the potential to adversely affect the character of Windsor. Adaptive re-use of the
dwellings are encouraged and may compliment development on the adjoining site, however this can
be achieved under the current provisions of Hawkesbury LEP 1989."

"The Heritage Branch also supports the non inclusion of No.s 66, 68 and 70 The Terrace Windsor in
the rezoning on the basis that redevelopment of these properties has potential to adversely affect
streetscape and character of The Terrace. The Heritage Branch encourages the adaptive reuse of
No.s 66, 68 and 70 The Terrace Windsor."

. Strongly reject the proposal and urge Council to uphold the original resolution.

. Council’s previous decision to retain the current zoning of these properties is the correct decision.
o What is the reason for overturning Council’s decision of 24 June 20087

. The Heritage Branch and Council reports on the matter did not support the rezoning of the subject

properties. Do Councillors listen to developers only?
The Applicant states that:
The Council subsequently resolved on 8 December 2009 to rezone the subject properties. This
resolution occurred in an open Ordinary Meeting of the Council when it was considering submissions
in response to the exhibition of the previous draft LEP.
Comment:
Submissions support of the above statement contained in Council reports dated 24 June 2008 and 8
December 2009 was noted. This report highlights the outcome of the public exhibition of the planning
proposal and provides relevant background information for Council to determine the matter.

2. Public Consultation

. The proposed rezoning of 66, 68 and 70, The Terrace is unacceptable as residents were not
consulted and advised of its determination by Council in 2009.

. There was no prior knowledge of the Planning Proposal other than its public exhibition.

. Residents seek effective notification and consultation process including open public meetings to
voice their concerns over any planning proposal prior to its determination.

. Have only developers a say in future planning or development of our town?

o A public hearing on the matter is requested.
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The applicant states that the public hearing is a matter for Council to decide. However, the applicant
respectfully submits that a hearing is not required in view of the size of the proposal, the nature of the
issues raised and the relatively small number of objections received.

Comment:

The purpose of the exhibition of the planning proposal seeking rezoning of the subject properties was to
consult the community on the proposal and consider any submissions received concerning the proposed
rezoning prior to it's determination by Council. According to Council’s notification procedure, people who
made submissions in response to a public exhibition of a draft plan only are advised of Council’s decisions.
This approach is totally consistent with Section 57 the Environmental Planning Assessment Act, 1979.

Given the relatively minor nature of the planning proposal a public hearing on the matter is not warranted.

Heritage Significance and Unique Character

One of the reasons why we bought a heritage listed house and decided to live in The Terrace was
the historic values of Windsor which is one of the oldest towns in Australia with rich heritage
character and a long history. A significant number of heritage properties are located along Moses
Street and The Terrace down to Windsor Bridge. The Terrace is one of the most historic streets in
Windsor with 14 heritage buildings with varying architectural styles and is predominantly
characterised by single dwellings.

The proposal which seeks to redevelop the subject properties for future retail/business facility as an
extension to the existing shopping centre will significantly impact on the unique character and the
pleasing residential environment of The Terrace which attracts many tourists, visitors and
architecture/building students as well as the future sustainability of Windsor as a viable historic and
environmental precinct.

Although Council appreciates Hawkesbury’s historic values and character, Riverview Shopping
Centre is an eyesore and it does not compliment the heritage significance and the character of The
Terrace and Hawkesbury. During the Riverview Shopping Centre development assessment
residents were advised that the future development of the shopping centre would not impact The
Terrace as it is an important residential street with significant historic and heritage values. Now a
similar development on the subject site would significantly affect the character of Windsor.

The subject properties significantly contribute to The Terrace streetscape as they are next to and
above Howe Park/Holland’s Paddock.

As a resident of The Terrace for more than 30 years | have observed that many heritage items have
disappeared and Council has the opportunity to preserve these properties. Two of the subject
properties have significant historic values and the house on 68, The Terrace has been built originally
in 1860’s.

The applicant states that:

It is recognised that there are a number of heritage items in the locality, however, the existing dwellings are

not listed as heritage items nor is the land within a conservation area. Notwithstanding, the planning

proposal includes a framework for a site specific development control plan which recognises the setting of

the land and suggests built form controls relating to:

Building Height

Building Bulk and Appearance
Roof Form

Boundary Setback

Front Gardens
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Council is invited to prepare a site specific development control plan as suggested in the planning
proposal.

In response to the issue of significant impact on the character of The Terrace the applicant states that:

This matter is addressed in the planning proposal and a number of detailed development controls
are suggested to ensure that the scale and form of any buildings on the site respect the character of
the surroundings.

It has been assumed by many that the proposal represents an expansion of the existing Riverview
Shopping Centre. The planning proposal is not connected to the existing Riverview Shopping
Centre and there is no proposal to expand the centre over this land. The Planning Proposal is
submitted on behalf of the three owners of the land. Pirasta has no financial interest in the land nor
are there any contracts or agreements in place in this respect.

In contrast, it is submitted that this site should be seen as an appropriate transition between the “big
box” centre and the residential area to the south of New Street and to the west of the Terrace.

Comment:

Both the objectors and the applicant’'s comments on historic values and heritage significance of The
Terrace and Windsor are agreed with. As the subject properties are not heritage listed and are not
adjoining any residential item or conservation area or within a conservation area redevelopment of the
properties will not affect the heritage character or the significance of The Terrace.

Many of the submissions have claimed the subject three properties contribute significantly to the
streetscape and character of The Terrace is supported. The statements in the June 2008 report are
reiterated in relation to the importance of the retention of the existing inter-war style houses to preserve the
streetscape and unigue character of The Terrace.

Council’'s past assessment on the Riverview Shopping Centre development has concluded that the
development compliments the heritage character and significance of the locality.

4. Adaptive re-use of dwellings

. Retain the existing zoning of the subject three properties and allow adaptive reuse of them for
commercial uses whilst retaining their historic values.

. Council has approved certain business uses such as physiotherapy, hypnotherapy and
aromatherapy as adaptive reuses. Similarly the adaptive reuse of the subject properties for certain
office/business purposes whilst maintaining the current zoning may be more appropriate.

. The proposed rezoning is not the best way of achieving the objectives or intended outcomes.
Employment opportunities such as professional services could easily be provided under the existing
zoning through adaptive reuse of the subject properties as needs arise. A number of successful
businesses currently operating in The Terrace are good examples to support this approach. By
comparison, the “build and they will come” approached used in recent commercial development in
Windsor has been a failure.

The applicant indicates that:

‘If this planning proposal does not proceed, the land will be zoned R2 Low Density Residential under
the template LEP. This zoning does not permit professional and commercial chambers, as currently
permitted in the 2(a) zone. Therefore the potential for adaptive reuse of the existing dwellings (as
previously suggested by the Heritage Branch of the DOP) is significantly reduced in the absence of
rezoning.
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Comment:

It is agreed with the applicant’s claim. Under the current Hawkesbury Local Environmental Plan 1989 the
subject properties are zoned Housing and professional and commercial chambers are permitted in this
zone. However the equivalent R2 Low Density Residential zone to Housing zone in the draft Hawkesbury
Local Environmental Plan 2011 such land uses are not permitted.

5. Employment and Retail/Business Opportunities

. Given the significant number of vacant shops (approximately forty five (45) within the Windsor Town
Centre), the main aim of the proposal is to create retail employment opportunities will not be
achieved rather it will facilitate relocation of existing shops into the new facility and peoples shopping
experience in the town centre would be limited mainly to the Riverview Shopping Centre and thereby
discourage visitors or shoppers from surrounding suburbs. Also, the town centre has a
disproportionate number of discount and charity shops which indicates that retail/business activities
are declining in the town centre.

. There are vacant shops in the Macquarie Centre since its opening for business.

. Out of the three parallel streets namely The Terrace, George Street and Macquarie Street in
Windsor, The Terrace is the only surviving residential street. Is Council planning to have a
commercial zone for the entire town centre?

. The current Windsor population is inadequate to sustain existing retail facilities and there are no
planning strategies to provide additional residential accommodation in Windsor.

. The likely development of a service station on The Terrace is a concern as the proposed rezoning to
Business General 3(a) would allow these types of development. Now Woolworths has one in town
and Coles will open one near the Riverview Shopping Centre.

. In the next ten (10) years, there will be more vacant shop in major shopping centres as online
sales/businesses are becoming very popular and the demand for retails outlets may be less.

The applicant indicates that:

‘The proposed commercial zoning will allow office and business premises as well as shops. The
vacancy rates and type of shops in a town centre fluctuates over time due to a number of factors,
including internal and external economic factors.

As mentioned in the proposal justification, this site is a unique opportunity to provide unconstrained
commercial land for future development. Whether shops, offices or business premises ultimately
occupy the site will be determined by the market at that time.

The planning proposal will create additional opportunities for commercial building, creating both
short term construction jobs and long term retail and or administrative jobs.

Although service stations are a permissible use with consent in the 3(a) zone it is unlikely that a
development application for a service station would succeed in this location due to adverse traffic
impacts and inconsistency with existing character and proposed development controls.

Comment:

With the recent gazettal of Hawkesbury Local Environmental Plan 1989 (Amendment No. 154) which
rezoned certain adjoining properties within the retail/business core bounded by George Street, New Street,
The Terrace and Johnston Street, Windsor to Business General 3(a), the subject three properties are the
only remaining residential land within the retail/business core (see Attachment 1 to this report). Being
immediately adjoining the existing retail/business zoned areas, the proposal could help strengthen the
central retail/business core in the town centre.
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It is agreed with claims that there are a significant number of shops in the town centre are currently vacant.
According to Council’s observations 27 shops in the town centre are now vacant and there may be various
reasons for this including surrounding major shopping centres, inadequate residential population within the
town centre catchment, unexciting public domain and shopping environment, changing consumer and
trader behaviour, high rental rates, inability to compete with other businesses and poor exposure of shops
to streets. According to Windsor Economic Development Strategy (2003), Windsor town centre has lost its
vitality and affected retail/business viability as a result of the Rouse Hill Regional Shopping Centre and
expanded Westpoint Shopping Centre in Blacktown. The retail/business viability is also heavily relied upon
the population catchment. The Hawkesbury Residential Land Strategy (2011) states that there would be an
increase of only 9,013 people by 2031 in the Hawkesbury LGA, and acknowledges that the population
growth within the Windsor town centre is limited. The Hawkesbury Residential Land Strategy (2011)
identifies a corridor between Windsor and North Bligh Park near the town centre for residential
development subject to further investigations on development constraints.

However according to the Hawkesbury Employment Land Strategy (December 2008), additional 28,000m?
retail floor space would be needed to serve the targeted 5,000 dwellings the Hawkesbury LGA by 2031,
and both Windsor and Richmond town centres would need to accommodate only 7,350m? of additional
retail floor space. With the recent gazettal of the Hawkesbury Local Environmental Plan (Amendment 158)
approximately 6,000m? land area adjoining the Riverview Shopping Centre is now available for future
retail/business purposes. This land is likely to exceed the required retail/business floor space within the
town.

6. Traffic, Truck Movements and Street Parking

o Traffic movements, in particular, large truck movements and on street parking in The Terrace and
the streets near the Riverview Shopping Centre cause a significant problem. The increased traffic
as a result of additional retail/business area will worsen the problem and residents may be at
increased risk in gaining access to and from the Terrace and crossing the street.

. Increased traffic, noise and vibration in The Terrace will affect the residential amenity.

. The residents in The Terrace and Catherine Street are experiencing significant difficulties in getting
access to and from their properties because of significant on street parking as a result of the
Riverview Shopping Centre’s denial its employees’ use of the centre’s car park and the opening of
Hawkesbury Physiotherapy directly opposite residential properties. The non- availability of onsite
parking for employees was not mentioned in the Riverview Shopping Centre development
application.

. In a number of occasions we narrowly missed vehicle accidents due to poor road vision caused by
on street parking and were unable to find an on street parking spot in The Terrace for my family and
friends. Additional retail/business area will worsen the situation.

. Another problem associated with on street parking is the left trolleys in The Terrace. These are
subject to vandalism and they are also used by youngsters to damage properties. Why
encourage more people to use The Terrace, whilst residents are unable to handle this problem.

. Streets within Windsor struggle to accommodate existing traffic volume and more retail outlets and
staff parking on streets will worsen the situation.

o As the maximum 3hrs limit applies for on street parking near and around the retail/business area,
employees and people who have longer business needs park their cars in The Terrace. The
proposal enabling additional retail/business area will aggravate this situation.

. Pedestrian crossing is needed on the Terrace.
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The applicant states that:

“It appears that residents of the Terrace currently experience additional traffic on their street. It is
considered that development of the subject land for commercial or retail would not add significantly
to traffic currently using The Terrace.

Although largely a residential street, The Terrace does in fact provide access to the existing
commercial centre. The proposal represents a minor expansion only of the Windsor Town Centre.

The availability of on-street parking is a function of the staff parking policies of existing shopping
centres, time limits in existing public car parks and on-street spaces in commercial zones.lt is
considered that the proposal will not significantly add this apparent existing problem. However it is
suggested that the current problem could be addressed by introducing time limited parking along the
Terrace during business hours.

There is no evidence to suggest that the proposal would lead to any significant increase in noise or
vibration.

It is considered that a pedestrian crossing is not warranted as a consequence of this proposal.
However, it is a matter for Council to assess.

The applicant also states that complaints about existing delivery trucks to Coles and Woolworths is a
matter for Council.

Comment:

The Roads and Traffic Authority (RTA) raised no objections to the making of the plan or issues of concern
over the planning proposal. The proposal is a minor rezoning which would not generate a significant traffic
volume and therefore the likely impact on the current performance and capacity of the local road network
would be minimal. Currently traffic controlling signs and calming devices have been installed in the town
centre to ensure safe and convenient vehicular and pedestrian movements in the locality.

Hawkesbury Development Control Plan requires any development to provide the required customer and
staff parking onsite and as such any future redevelopment of the subject properties would not make any
significant impact on street parking in the locality. The Riverview Shopping Centre provides 325 onsite car
spaces, and in accordance with Council’s current parking requirements for retail/business premises 315
spaces are only needed for both customers and employs. Also time and parking restrictions have been
enforced within the town centre to minimise any adverse impacts on street parking and maintain easy and
safe traffic movements, and if warranted such restrictions can be extended beyond the current boundaries.

Vandalism, left trolleys, a new pedestrian crossing and non-compliance matters raised in the submissions
are not directly relevant to this planning proposals and Council will be able to consider such issues
separately.

7. Renewal of Town Centre

. The proposed rezoning will not improve the image of Windsor as a shopping destination. It cannot
compete with large and attractive shopping centres with a diverse range of businesses and services
in Penrith and Rouse Hill.

. Windsor needs to be revitalised using its own historical and environmental assets to create a unique
shopping and tourism environment and exciting experience not just convenient shopping. Other
towns have been revitalised using their unique advantages to attract more businesses and
accommodate additional population.

. Additional retail/business area will further ruin opportunities for attracting new businesses/services
into the town centre. It needs activities and services such as arts and crafts, professional services,
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hospitality and other service industries to improve the centre’s image to attract more visitors/ tourists
and create more job opportunities.

. It is unable to find any reports to support the proposed benefits or the claims such as Windsor Town
Centre as a better place to shop, work and live and improved liveliness of the town centre could be
achieved with such a minor rezoning. On the contrary, with such a large number of vacant shops
and offices in the Windsor CBD as a result of the previous overdevelopment, the town centre is
clearly not a place to shop, work and live and improved liveliness is also not evident.

. Council may be interested in redeveloping the subject properties for retail/business purposes to
attract businesses, but should fill vacant shops and revitalise Windsor as a thriving town centre in
the region first.

. The planning proposal states that it will help improve Windsor Town Centre’s image as a pleasant
place to work, shop and live. How this could be achieved with the fierce movements of trucks?

o Riverview Shopping Centre has not been able to revitalise the town centre through the attraction of
new services and shoppers from surrounding areas instead it has affected the amenity of the area
with increased demand for on street parking due to its lack of provision for staff parking.

Comment:

According to centres hierarchy in the draft North-West Subregional Strategy, Windsor is a town centre.
Generally a town centre contains between 4,500 and 9,500 dwellings within 800m walking distance, one or
two supermarkets, community facilities, medical centre, schools, etc. The Windsor Town Centre meets the
needs of the local community and is not meant to compete with either Penrith or Rouse Hill. Penrith is
identified as a Regional Centre and contains a full range of services and activities to meet the needs of the
region and Rouse Hill is a planned Major Centre with a major shopping centre to serve the surrounding
districts.

The planning proposal seeks to provide additional retail/business land close proximity to the Riverview
Shopping Centre to strengthen the main retail/business core within the town centre and provide increased
retail/business activities, job opportunities and housing choice consistent with both the draft Windsor
Masterplan (2004) and the subregional strategy.

It is agreed with claims in the submissions to revitalise the town centre upon the existing strengths of the
town centre. This would involve renewal of Windsor Town Centre built upon its existing strengths such as
rich and unique heritage, Hawkesbury River, distinctive character, its location as a gateway between the
city and country, sporting and recreation opportunities and parklands and provides for the retention and
integration of existing heritage buildings, conservation areas and other natural assets with a quality urban
development. This is to create a exciting and pleasant shopping, tourism and recreational environment
that have potential to attract more tourists and visitors from surrounding suburbs. Rather than focusing only
retail activities, the renewal of the town centre with the use of its strengths to facilitate its potential dual role
would help create thriving town centre with new businesses and services to create more jobs and promote
the town centre’s image as a place to live, visit, work and shop.

Large trucks movement affecting the amenity of the Terrace is a non-compliance issue and that cannot be
considered as a permanent hindrance to create a liveable town centre, and this issue should be addressed
separately.

With no proper retail analysis or study it is unreasonable to claim that Riverview Shopping Centre has not
been able to revitalise the town centre through the attraction of new services and shoppers.

8. Relationship to Strategic Planning Framework and Ministerial Directions

. It is rejected the statement that Windsor as a major centre under the North-West Sub-regional
Strategy and the need to provide additional 7342m? retail space to help achieve Hawkesbury’s 3,000
new jobs and support 5,000 additional dwellings.
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. The proposal identifies the draft North-West Subregional Strategy’s targets for the Hawkesbury of
3000 new jobs and 5000 additional dwellings by 2031 as the justification for the planning proposal.
In our opinion the proposal seeks to achieve these targets should be based on credible forecasts of
existing successful developments. We do not believe that there is evidence to support this in the
Windsor Business District.

. The proposal is a superficial response to the State Strategic Planning Framework.

. The proposal does not comply with all the relevant Ministerial Directions. In particular, Directions 1.1
Business and Industrial Zones, 3.1 Residential Zones and 3.4 Integrated Land Use and Transport.
The intended outcomes or perceived benefits such as reduced reliance on private vehicles and
cycling and walking to shops demonstrating the compliance are not applicable to small commercial
centres in semi-rural and dormitory suburban communities. The proposal does not state the
increased public transport, cycling or walking since the opening of existing retail/commercial
complexes, and in our opinion it is not increased.

. The proposal identifies various State and Local Government Planning Strategies which set out future
development targets and asserts that the proposed rezoning will hep achieve these targets. Itis
unable to find these discussions, any reference or empirical data to support these statements, in
particular, the statements explaining the proposal’s compliance with s.117 Ministerial Directions.

The Applicant states that:

Windsor is identified as a Town Centre in the draft North West Subregion Strategy. The Strategy
states in relation to Windsor: “Although potential for further growth of Windsor is limited due to
flooding constraints, there remains the opportunity to renew and improve the physical, economic and
cultural environment of the centre.”

The Hawkesbury Employment Lands Study states:

“In commercial/business areas existing lot configurations, heritage and existing development
constrains the potential for renewal and reinvestment.”

It is considered that this minor addition of commercial / business land to the Windsor commercial centre
will assist in providing additional unconstrained land for development, and does fall within the relevant
strategies.

The community strategic plan contains the following directions for supporting business and local jobs:

. Offer an increased choice and number of local jobs and training opportunities to meet the needs of
Hawkesbury residents and to reduce their travel times.

. Help create thriving town centres, each with its own character that attracts residents, visitors and
business.

It is considered that the proposal is consistent with these directions.
Comment:

The proposal refers to Windsor as a Town Centre in accordance with centres hierarchy in the draft North-
West Subregional Strategy. According to the subregional strategy Hawkesbury is required to create 3,000
new jobs and 5,000 additional dwellings by 2031. The Hawkesbury Employment Land Strategy
(December 2008) identifies a total of 7342m* additional retail/business floor space within Windsor and
Richmond town centres to support 5,000 additional dwellings within the LGA by 2031 set by the
subregional strategy. The planning proposal would enable additional 2214m? retail/business floor space
adjoining the existing main retail/business core within the town centre and increased housing choice in the
area. Although the subregional strategy acknowledges the town centre’s limited potential for development
growth due to flooding constraints it indicates that there is the opportunity to renew and improve the
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physical, economic and cultural environment of the centre. The Hawkesbury Employment Land Strategy
(December 2008) recommends to investigate opportunities for minor retail and commercial development
near Windsor Station but it has not ruled out any opportunities for growth in the main retail/business core in
the town centre. Therefore the planning proposal is consistent with both the draft subregional strategy and
the Draft Windsor Town Centre Masterplan (2004).

Council is aware about the planning proposal’s minor inconsistencies with section 117 Ministerial
Directions 1.1 Business and Industrial Zones, 3.1 Residential Zones and 3.4 Integrated Land Use. The
Gateway Determination in respect of the planning proposal dated 10 January 2011received from the
Department of Planning advised that they are of minor significance. The Department further advised that
no further approval is required in relation to these Directions and Council may proceed with it.

9. Property Values

. One of the submissions stated that the value of their property would be seriously diminished if the
land was not rezoned. What would be the value of other opposite properties if their land was
rezoned?

. Our house is a National Trust listed property, and we have spent thousands of dollars for its

restoration. Future retail shops or the businesses just over the other side of New Street would
decrease both its heritage and land values.

Comment:

Land values are fluctuating and depended on various factors. No formal report from a valuer has been
submitted in support of this claim. As the report recommendation is to not support the proposal, a Valuer
report has not been requested.

10. Community Benefits and Interests

. Additional retail/business area in The Terrace would not create more jobs rather it would enable
relocation of existing shops in the town centre into another area.

o The community need more residential accommodation in Windsor and not shops.

. At present there are approximately 45 vacant shops in the town centre. Some of the vacant shops in
the Riverview Shopping Centre, Lachlan Court and Woolworths supermarket have never been
rented out since their openings. The current inability of these retail/business facilities to increase
local job and training opportunities disproves the planning proposal’s stated proposed benefits to
community.

o This proposal will not contribute to preserve our historic streetscape. The developer will only benefit
from the proposal and not the community or Windsor town centre as a whole.

. Prime residential land facing the river will be lost to allow a very ordinary retail and possible shop top
housing development which does not complement Windsor’s heritage significance.

. The existing three houses with backyards will be replaced with shop-top housing. The shop-top
housing area would be significantly less than the area of existing three houses.

. Developers always make money and live outside and therefore the Councillors need to consider the
residents’ and the local business community interest when they take decisions on development
proposals.

. Increased job, housing, retail and training are not appropriate nexus for this location.
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The applicant states that:

It is considered that there is a net community benefit associated with the proposal. The benefit
would stem from:

Providing unconstrained commercial land for new investment;

Adding to the availability of services in close proximity to an existing residential area;
Providing for additional employment in the locality

Controlling the future built form to ensure an appropriate transition between residential
and commercial development.

If shop top units were to be built as a consequence of the proposal, this would add to the available of
housing choice within the locality and would therefore have a positive impact.

Comment:

The planning proposal could strengthen the main retail/business core, allow additional business/retail land
to facilitate renewal of the town centre and enable an increased choice of housing with the development of
shop top housing to better meet the needs of existing and future residents. However given the limited
potential for population growth, the availability of a large Business General 3(a) land with an area of
approximately 6000m? adjoining the subject site, 27 vacant shops within the town centre and the
surrounding major shopping centres it would be difficult to claim that the proposal will enable increased
retail/business and job opportunities in the town centre.

Main Issues for Consideration

The following eight issues are considered as the main issues affecting the determination of the planning
proposal:

1. Planning Proposal will strengthen the main retail/business core in the Windsor Town Centre with
additional 2214m’ retail/business land.

2. Planning Proposal will enable increased housing choice with redevelopment of the site for mixed use
development containing shop top housing.

3. Adaptive re-use of existing dwellings will not be permitted in equivalent R2 Low Density Residential
zone in the draft Hawkesbury Local Environmental Plan 2011.

4, The Terrace Residents’ strong opposition to the planning proposal.

5. Limited opportunity for population growth within the town centre catchment.

6. The importance of the preservation of the streetscape and unique character of The Terrace.

7. 27 vacant shops in the town centre.

8. Newly rezoned Business General 3(a) land with an area of approximately 6,000m? adjoining the

subject site for future retail/business purpose.

The analysis of the above issues in this report reveals that the planning proposal, on merit, should not be
supported at this time.

Conformance to Community Strategic Plan
The proposal is consistent with Looking after people and place Directions statement;

. Be a place where we value, protect, and enhance the historical, social, cultural and environmental
character of Hawkesbury’s towns, villages and rural landscapes.
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and is also consistent with (or is a nominated) strategy in the Community Strategic Plan being:

. Work with the community to define the Hawkesbury character to identify what is important to
preserve and promote.

. Develop plans to enhance the character and identify of our towns and villages.

Financial Implications

There are no financial implications arising from this report.

RECOMMENDATION:

That the Planning Proposal to rezone Lot 1 DP 609363, Lot 1 DP 741997 and Lot 1 DP 159404 - 66, 68
and 70, The Terrace, Windsor from Housing to Business General 3(a)/B2 Local Centre be abandoned.

ATTACHMENTS:
AT -1 Subject Properties
AT -2  Exhibited Planning Proposal - (Distributed Under Separate Cover)

AT -3 Location Map
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AT -1 Subject Properties

“"‘{F’"- Zone No.3(a) BUSINESS GENERAL
5
1:1.200 COUNTY - CUMBERLAND PARISH - ST MATTHEW LOCALITY - WINDSOR

ENVIRONMENTAL PLANNING & ASSESSMENT ACT, 1979

crvor HAWKESBURY

HAWKESBURY LOCAL ENVIRONMENTAL PLAN 1989
(AMENDMENT NO 158)

DRAWN BY: C. URZUA-MONSALVE DATE:24/11/2010] STATEMENT OF RELATIONSHIFP WITH OTHER PLANS

S AR B THIS PLAN AMENDS HAWKESBURY LOCAL
AN OFFICER. ENVIRONMENTAL PLAN 1989

COUNCIL PLAN NO:

DEPT. FILE NO: CERTIFICATE IN ACCORDANCE WITH THE ENVIRONMENTAL
PLANNING & ASSESSMENT ACT 1879, AND REGULATIONS
PUBLISHED ON THE NSW '

LEGISLATION WEBSITE: GENERAL MANAGER: DATE:

ORDINARY Page 52




ORDINARY MEETING

Questions for Next Meeting

Location Map

AT-3

depy uoRes0T 851 WDWPLILWY - UE|d [EIUDWUCNALT (207 AingsaymeH

[[EEEL B B L

e e ]
B Ry _H_

puafian

A ORI B
g - L SR N AR ae
B e P T
B L e
T AT P AN SR O

TONNOD ALID AHNESIAMYH

0000 END OF REPORT Ooo00

Page 53

ORDINARY



ORDINARY MEETING
Questions for Next Meeting

INFRASTRUCTURE SERVICES

Item: 110 IS - Naming of an Un-named Road at Grose Wold Within Proposed Subdivision of
Lot 2 DP 1118655 and Lot 3 DP 87137, No.41 Avoca Road, Grose Wold - (95495)

Previous Item: 42, Ordinary (8 March 2011)

REPORT:
Executive Summary

This report has been prepared following Council’'s Resolution of the 8 March 2011 to seek public comment
under the New South Wales Roads Act 1993 on the naming of a new public road that is to be created
within the proposed subdivision of Lot 2 DP 1118655 and Lot 3 DP 87137, No.41 Avoca Road, Grose
Wold, as Oakford Place.

Public comment has now been sought with two submissions being received in relation to the proposed
name.

The report recommends that the new public road in connection with the proposed subdivision of Lot 2 DP
1118655 and Lot 3 DP 87137, No.41 Avoca Road, Grose Wold, be named as Oakford Place.

Consultation

This issues raised in this report do not require further Community Engagement under Council's Community
Engagement Policy. The community engagement process undertaken meets the criteria for the minimum
level of community engagement required under Council's policy.

Public consultation was sought by way of advertisement in the local press, Council’'s web page under
Consulting the Community, correspondence addressed to adjoining and surrounding owners of the
proposed new road (22 letters), various organisations (9 letters), the applicant and the owner. The public
comment period expired on 22 April 2011. No further public consultation is required for the name of
Oakford Place.

Background
At the Council Meeting held on the 8 March 2011, it was resolved:

“That public comment be sought under the New South Wales Roads Act, 1993 for the naming

of the new public road in connection with the proposed subdivision of Lot 2 DP 1118655 and

Lot 3 DP 87137, No.41 Avoca Road Grose Wold as Oakford Place.”
The name Oakford Place was suggested after consulting Council’s Local Studies and Outreach Librarian
following an application that was received from McKinlay Morgan & Associates Pty Ltd on behalf of their
client Oneten Properties Pty Ltd. The application requested Council, as the road authority, to select and
approve a name for a new public road being created in a proposed subdivision.

Oakford was the name of the orchard owned by John Thomas Woods. This property was in the vicinity of
the proposed new road. The information was sourced from "Family of Mary Pitt" by J.Cust page 192.

At the end of the public comment period, two submissions where received as follows:
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o No objection to the use of the name “Oakford Place”, from the Geographical Names Board of New
South Wales providing it does not refer specifically to any living person.

. A suggestion from an adjoining owner that a more ‘befitting’ name for the new road is “Bronzewing
Place

Details of the newly suggested name are:

. It is of the understanding of the adjoining owner, who is making the suggestion, that the proposed
subdivision and new road sits in the middle of the original land grant to Mr GP Woods and his wife
Lucy. They have been told that the original home of Mr Woods was located at the end of Ashtons
Road and that the home and whole property from Ashtons Road through to the William Crowley
property (western boundary) was named “Bronzewing”. This was on account of the proliferation of
Bronzewing native pigeons found in the vicinity. These birds are still found in the area.

The suggestion made by the adjoining owner was referred to Council's Local Studies and Outreach
Librarian who advised that this information appears to be based on the accounts of a previous property
owner and is not contained in any of the readily available research material. Notwithstanding, if Council
were to proceed with the proposed new name of “Bronzewing Place”, public consultation would be required
under the New South Wales Roads Act 1993 and Council's Community Engagement Policy.

It is noted that from the 22 letters forwarded to the surrounding owners, only 1 response was received
providing an alternative name. Generally with public consultation, a high proportion of recipients do not
respond if they agree with a proposal. Responses are usually received from people wishing to object or
provide an alternative. In this case, no objections have been received only an alternative suggestion.
Based on the information outlined in the report and the responses received, on balance it is felt that the
naming of the new public road in connection with the proposed subdivision of Lot 2 DP 1118655 and Lot 3
DP 87137 be named Oakford Place.

Conformance to Community Strategic Plan

The proposal is consistent with the Looking After People and Place Directions statement;

. Be a place where we value, protect and enhance the historical, social, cultural and environmental
character of Hawkesbury's towns, villages and rural landscapes.

and is also consistent with (or is a nominated) strategy in the Community Strategic Plan being:

. Work with the community to define the Hawkesbury character to identify what is important to
preserve and promote.

Financial Implications

The advertising and administrative expenses associated with this matter have been paid by the applicant in
accordance with Council's Revenue Pricing Policy.

RECOMMENDATION:

That the new public road in connection with the proposed subdivision of Lot 2 DP 1118655 and Lot 3 DP
87137, No.41 Avoca Road, Grose Wold, be named Oakford Place.

ATTACHMENTS:

AT -1 Locality Plan - Proposed Oakford Place
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AT -1 Locality Plan - Proposed Oakford Place
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ltem: 111 IS - Priority List For Sealing Gravel Roads - (95495, 79344)
Previous Item: NM1, Ordinary (8 June 2010)
REPORT:

Executive Summary

The purpose of this report is to provide criteria to enable prioritisation of gravel roads should funding
become available for sealing works. Although there is no established criteria for determining priorities for
sealing gravel roads, a set of basic criteria has been formulated and referenced with other councils. This
matter was the subject of a Councillor Briefing Session held on 3 May 2011.

Consultation

The issues raised in this report concern matters which do not require community consultation under
Council's Community Engagement Policy. Accordingly, no direct consultation has been undertaken with
the public in regard to a priority list for sealing gravel roads.

Background

At Council's Ordinary meeting of 8 June 2010, a Notice of Motion was tabled in relation to the sealing of
roads, where it was resolved:

“That a:

1. Methodology be prepared to enable the prioritisation of unsealed roads which could be
sealed should external or additional funding sources become available for that purpose.

2. List of roads be prepared based on the methodology identified and presented to
Council in a Briefing Session annually.”

Council is responsible for the maintenance and repair of 300 km of gravel roads. These roads are located
in a diverse geographic area comprising both flat and mountainous terrain including potentially unstable
riverbanks and flood prone areas.

During dry weather periods numerous complaints are received regarding the dust nuisance associated with
unsealed roads, and equally during wet weather periods numerous complaints are received in relation to
slippery road conditions and potholes.

The purpose of this report is to provide criteria to enable prioritisation of gravel roads should funding
become available for sealing of gravel roads.

The following criteria has been identified as being related to the need for sealing gravel roads and as such
is considered appropriate to use as a prioritisation tool for this purpose should funding become available.

Whilst there appears to be no industry standard in relation to prioritising gravel roads, a humber of councils
were referenced and similar criteria was utilised in varying forms for the purpose.

. Average Daily Traffic (ADT)

Traffic volumes have been derived from volumetric counters positioned at the relevant sites.
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Traffic Value

This score has been calculated from the ADT and assigning one (1) point for every ten (10) vehicles
plus one (1) point for every percentage point of heavy vehicles.

Since the Councillor Briefing Session, it has been pointed out by Councillor Conolly that the
assignment of one point for every percentage point of heavy vehicles could skew the results should
a lightly trafficked road have the majority of vehicles utilising it being heavy vehicles. For example a
road with 5 ADT and all of those vehicles being heavy vehicles would receive a score of .5 relating
to ADT and 100 relating to heavy vehicles, giving a score of 100.5. Whilst this would be an extreme
example, it can be seen how this methodology would unduly influence the result.

As such this criterion has been amended to reflect the impact of heavy vehicles compared to cars,
identifying the actual number of heavy vehicles utilising a road, dividing this number by 10 (as with
the ADT) and applying a value of 5 to reflect the impact of heavy vehicles relative to cars. In the
previous example the score relating to ADT would then be 3 which would appear to be more
realistic.

Dwellings per Km

The score represents the average number of dwellings per road km & located within one km of the
road. This reflects the impact of dust upon a dwelling caused by vehicles travelling on an adjacent
gravel road.

School Bus Route

A score of two (2) points has been allocated where a gravel road is part of a school bus route. This
adds importance to the score given that a school bus route is a high priority for local residents. Bus
operators on occasions have refused to service a particular road due to its potentially hazardous
condition.

Transport Route

A score of one (1) point has been allocated to a through road performing as a collector road for the
surrounding district or a no through road with substantial industrial traffic.

Environmental Sensitivity

A score of two (2) points has been allocated to gravel roads in close proximity to a river or creek.
This reflects the impact of both dust and erosion of road materials on aquatic environments.

Tank Water

A score of one (1) point has been awarded to a gravel road where the residents are dependent upon
“Tank Water”.

Maintenance Frequency

The score shown in this column represents the total number of times a road has been graded over a
twelve month period. Some remote gravel roads with very little traffic and population may only
require grading once every few years. Alternatively, some through roads with high traffic volumes
and high population densities warrant more frequent grading due to complaints and potential safety
concerns associated with dust and road conditions.

Accident Statistics

The allocated score represents the total number of reported accidents over a four (4) year period.
The distinction between injury and non-injury accidents is shown for information purposes only.
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An indicative list of gravel roads utilising the proposed criteria is attached.

It should be noted that Council’s maintenance expenditure on sealed and gravel roads for the 2009 / 2010
financial year was:

Sealed Roads - $7,100 per km/annum approx.
Gravel Roads - $4,080 per km/annum approx.

This expenditure does not represent total funding required to maintain the network at a satisfactory level.
Having regard to the above expenditure, it can be seen that additional funding will be required to maintain
the sealed road network, if the total length is increased

Part 2 of Council’s resolution required that a “List of roads be prepared based on the methodology
identified and presented to Council in a Briefing Session annually”. It is suggested that rather than this
action occurring on an annual basis, which could lead to an expectation that a particular road is being
considered for sealing, the priority listing be presented to Council when funding for this purpose becomes
available.

Conformance to Community Strategic Plan

The proposal is consistent with the Linking the Hawkesbury Directions statement;

. Have a comprehensive system of well maintained local and regional roads to serve the needs of the
community.
. Plan for, maintain and renew our physical infrastructure and community services, facilities and

communication connections for the benefit of residents, visitors and businesses.
and is also consistent with (or is a nominated) strategy in the Community Strategic Plan being:
. Develop and implement a sustainable roads asset management system.
Financial Implications

The criteria for priority ranking does not have any financial impact.

RECOMMENDATION:
That:
1. The criteria for prioritising gravel roads for sealing should funding become available be adopted.

2. Should funding become available to seal gravel roads, a prioritised list be presented to Council at a
Briefing Session.

ATTACHMENTS:

AT -1 Indicative List of Gravel Roads Utilising Proposed Criteria.
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Indicative List of Gravel Roads Utilising Proposed Criteria
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SUPPORT SERVICES

Item: 118 SS - Complaint Under Council's Code of Conduct against Councillor J Reardon -
(111628, 95496)

REPORT:
Disclosure of Interest

The General Manager, who would normally manage the processing of complaints involving councillors
under Council's Code of Conduct (the Code) has disclosed a non-pecuniary, less than significant conflict of
interest in this matter under the Code.

The basis of this conflict is that the meeting which was referred to in the complaint and the subject of the
community meeting and discussion at a subsequent Council Meeting related to a development application
before Council which will, ultimately, be referred to the Joint Regional Planning Panel for determination.

As the General Manager is one of Council’s representatives on this Panel other than initially referring the
matter to an independent Conduct Reviewer under the Code, he has not been involved in the matter and
any dealings with the Conduct Reviewer have been undertaken by the Director Support Services.

As the report of the Conduct Reviewer deals with the complaint and does not relate to the development
application concerned, the General Manager considers that apart from declaring a non-pecuniary, less
than significant conflict of interest in the matter no further action is required.

Executive Summary

Council on 20 March 2011 received a complaint under the Code of Conduct against Councillor J Reardon.
The matter was referred to an Independent Conduct Reviewer, Mr Kevin Gibbons. Mr Gibbons has
subsequently submitted his "Review Report" and an "Addendum®. The report recommends that the
decision contained in the "Review Report" be adopted by Council.

Background

On 20 March 2011, a complaint was received under the Code against Councillor J Reardon in respect of
inconsistency between alleged commitments made by Councillor Reardon at a community meeting on 24
February 2011 and subsequent actions in relation to the same issue at the Council Meeting held on 8
March 2011.

In accordance with Clause 12.9(d) of the Code, the General Manager decided to refer the matter to an
independent Conduct Reviewer and subsequently appointed a member of Council’s panel of independent
reviewers, Mr Kevin Gibbons, for this purpose, with the matter being referred to Mr Gibbons on 22 March
2011.

Mr Gibbons has now submitted his “Review Report” and a subsequent “Addendum” as a result of an
exchange of emails between the complainant and himself. A copy of “Review Report” and subsequent
“Addendum” are included as Attachment 1 to this report. This report is now submitted to Council for its
consideration in accordance with Clause 14.9 of the Code.

In respect of reports from conduct review committees/sole conduct reviewers, the guidelines issued by the
Department of Local Government (now Division of Local Government) provide “advice” on a number of
aspects of a reports submission to Council, and some of these issues, together with comments, are as
follows:
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. “The conduct review committee/sole conduct reviewer should be mindful that there may
be a need to protect the identity of the person making the complaint when preparing the
report to Council”.

The Conduct Reviewer’s report does not reveal the complainant's identity except in one
location which has been removed from the Attachment to this report.

o “The report will generally be dealt with in open session of Council. Council can only
close a meeting to the public if the matter is one that meets the requirements of Section
10A (2) of the Act. In most cases, a report from the conduct review committee/sole
conduct reviewer will not meet those requirements”.

It is not considered that this particular matter meets any of the requirements of Section
10A (2) of the Act.

. “The Primary role of the conduct review committee/reviewer is to establish the facts of
the allegation. The conduct review committee/reviewer will make findings of fact and
may make recommendations that Council takes action.

The Council is the appropriate body to determine whether or not a breach of the Code
has occurred and has the discretion as to whether or not a sanction is applied.
Councillors need to ensure that there is no re-hearing of the evidence when debating
the report from the conduct review committee/reviewer. The debate should focus on
the outcome of the reviewer’s enquiries and the appropriateness of any sanctions to be
applied where there is a finding or a breach of the code of conduct”.

The issues and facts surrounding the allegation have been addressed in the “Review Report” and Mr
Gibbons has made a decision (section 3), effectively indicating that the Code of Conduct had not been
breached.

As previously requested by Council, it is advised that the Conduct Reviewer's account in respect of
conducting this review was $11,650.00, excluding GST.

Accordingly, the following recommendation is submitted for Council’s consideration in connection with this
matter.

RECOMMENDATION:

That the “Review Report” by the Conduct Reviewer, Mr K Gibbons, in respect of a complaint under the
Council's Code of Conduct in respect of inconsistency between alleged commitments made by Councillor J
Reardon at a community meeting on 24 February 2011 and subsequent actions in relation to the same
issue at the Council Meeting held on 8 March 2011 be received and the decision contained therein be
adopted by Council.

ATTACHMENTS:

AT -1 “Review Report” and "Addendum” by Conduct Reviewer Mr K Gibbons.
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AT-1

“Review Report” and "Addendum" by Conduct Reviewer Mr K Gibbons.

1.1

{2

1.3

1.4

1.5

18

147

1.8

1.8

Hawkesbury City Council
Conduct Review
Councillor; Reardon
Conduct at Meetling 8 March 2011
By Kevin Gibbhons
APPOINTMENT

On 20 March 20711, | was appointed sole conduct reviewsr in relation to a
complaint that there was an inconsistency betwsen commitments which
Coauncillor Reardon gave to a community maeting 24 February 2017 and a
vote on the same issue at the Cauncil meeting & March 2011,

The General Manager appointed a sole conduct reviewer to investigate the
complaint.

While | was appointed by the Gensral Manager, he requestad ma to lizise
with kir Mifsud, Director Support Setrvices, becausa the General Manager
was 2 representative on the joint regional planning panel which in dus
course would be consideting the development application which is the
application which has given rise to the complaint.

In the course of my investigation, | have besn provided with some
supplementary documents held by the Coungll or brought into existence at
the Grose Valley Cormmunity Centre 24 February 2011,

| have obtained further information in rélation to some of the events at the
meeting 24 February 2011,

t have obtained and considersd some of the oral record of the Gouncil
meeting 8 March 2011 espacially in relation fe presentations 1o the Council
by the respondents and things said by the Councillor representatives at the
carmmunity meeting namely, Councillors Reardon, Paine and Williams.

1 did not consider it necessary o receive written submissions as to what
conclusion or reasons for that conclusion | should determine. | have notified
the complainant and Councillar Rearden of that decision and the reasons
why.

The complainant, when shown the minutes of the community meeting and
the transcribed Mayoral Minute and the amendment, informed me that the
technical form of his complaint eould no longsr be sustained. He quite
sorrectly conceded that his complaint, in the terms in which it was made,
could net procesd, Unless it was amended it would have to be dismissed.

Accordingly he altered the form of the complaint so that it mirrored the
minuies of the community meeting and the amendmenl to the
Mayaral Minute. Those things are on all fours with a letter written by the
cammunity meeting group 25 February 2011,

201104181
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21

2.2

2.3

z4

3.1
3.2

2.

The complainant was not prepared to withdraw his compiaint despite the
technical adjustment referred to above.

| have determined that | should proceed 1o determine the malter according
to the amended form of the complaint, Had | done otherwise and dismissed
the complaint, | believe that the complainant would have lodged a fresh
complaint. 1t would have been financially inefficient ta resclvs the matter by
way of two raferences.

There is no denial of natural justice to any person that | proceed in that way,

Councillor Reardon did not object to that course and she was pleased that
the complainant acknowledged that his original complaint was not
maintainable, as it was based on an erroneous allegation against her.,

Attached are My Coffey's notes, the Community Group's letter 25 February
2011, the Mayoral Minute and resolution and the armendment resclution, the
letter of complaint.

COMPLAINT

On 20 March 2011, the complainant wrote a letter to the General Manager
(2 pages).

The specific matiers, the subject of my investigation, were communicated to
the Generat Manager by email 20 March 2011 being:

{a} a two page email satting out the substance of the complaint;
{b) an email from the cormplainant to Councillor Reardon 8 March 2011,
The subject matter of the complaint involves:

(A} words and conduct involving Counciller Rearden at a community
megting 24 February 2011;

() words and conduct at the Council meeting 8 March 2011 in
connection with a resalution to amend the Mayoral Minule relating
to development application 0038/11 in conmection with  the
redevelopment and refurbishment of existing retreat centre
347 Grose Wold Road, Grose Wold. (As | have indicated the
subsiance has been altered)

The letter referred to sets out specific breaches of the Code of Conduct

refied on by the complainant. They are specified provisions in clause & of the
Carde of Conduct.

DECISION
In my apinion the complaint, in ils amended form, is unsustainable.
| fimg that Councillor Reardon has not breached the Cade of Conduct or any

provision of the Act or regulations even if the factual matters on which
the complainant relies were proved.

20110418-1
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3.3

34

4.1

4.2

4.3

4.4

4.5

4.6

4.7

4.8

.

in short 1 find the complaint, although hased on sincers feelings, is
misplaced and is based on a gensral misunderstanding and an errongous
undersianding as to the operation of the Code of Conduct insofar as it
relates to the facts surrounding the relevant circumstances behind the
complaint.

| et aut my enquiries and reasons for my decision.
ENQUIIRIES AND REASONS

have besn provided with material documents arising from the community
meeting, the disc of the Council meeting of the discussion at the Council
meeting of the Mayoral minute, the emails betweesn the complainant and
Coungillor Reardon, a newspapet article of the community meeting, some
additional information from the journalist, and the Isttar from the community
group 25 February 2011, | have also confarred with the following peopis at
the community mesting:  Councillor  Paine, Councillor  Reardon,
the complainant, and Wr Paul Coffey who chaired the meeting. While |
attempted  to confer with Councillor Williams, & mutually canvenient data
and time was not able to be arranged, nor was he free o speak to me
othenwise.

It was, in my opinion, unnecessary for me to speak to other people at the
community meseting as | believe that there is little of particular relevance
capable of baing resolved differently by speaking to mare psaple.

Before | progress to discuss what pecple told me or what | read, the
fallowing overview of the community meeting will be of assistance to the
reader.

The meeting lasted a long time, probably over two hours. People's interest
and concentration probakly dwindled and waned towards the end. Although,
Mt Coffey recorded certain things attributed to Councillers immediately prior
to the resalufion neither he or Counciller Paine had any recollection of that
part, Councillar Reardon did and she told me that she did not think she said
anything.

Two people present were 'moles” of the applicant, although, the public was
invited to attend the meeting. While Mr Coffey mads a general request for
people to indicale a special interest at the meeting, those two people
remainad silent.

Another person present at the meeting was a journalist, Justine Geake. She
was weldl known to peopla at the meeting, She wrote an article fellowing the
community meeting. Its content and other information she has provided to
me has bean very useful to untangle what went on towards the end of the
meeting when the subject of the complainant's complaint arose.

While | accept that no one voiced any opposition to the resolution passed at
the masting, it is technically not correct to say that it was unanimously
supported. Councillor Reardon said she did not put up her hand.

The handwritten notes of the masting by kr Coffey were not intended to be
minUtes. They were intended to be notes. He made them as the meeting

201104181
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4.9

4.10

4.11

4.12

413

414

415

4.16

4.17

4.18

-

prograssed, They by and large follow the sequence of things which were
discussed.

Councillor Reardon also mads notes of issuss to report back to the Mayor,
Those issuss cama to ba incorporated in the Maycral Minute. Those issues
were also communicated back by Councillar Paine.

The Mayor was invited to attend the meeting but he was unavailable. He
askad Councillor Reardon to report the residents’ concems.

Both Councillors agreed that the table of issues in the Mayoral Minute set
out the concems raised at the maeting. Neither of them believed that any
additional issue needed to be added.

While the topic of an indepesndent consultant was discussed at the
community meeting, both Councillors agreed that that was not an issue for
the purpases of the Mayaral Minute,

Mr Coffey's notes were not for the purpose of the Mayeoral Minute, His notes
were morg of a narrative to assist the meeting to understand what accurred.

The newspapser article of the community meeting did not strictly follow the
order of things in Mr Coffey’s notes and dealt with some aspects more fully
than in Mr Coffey's notes. | siate that merely as an cbhservation.

The journalist, Justine Geake, informad me that apart from a contribution
fram Councillor Reardon which | fingd occurred much earlier in the mesting,
sha has no other record of any other contribution by Councillor Reardan,

Councillor Reardon tald me she was trying to concentrate on what concerns
people were describing so that she could repott accurately to the Mayor.

Mr Coffey recarded the following words towards the end of the meeting.
What he recorded was what was being pressed by the complainant, which
was 1o try and have the meating develop a resolution or resolutions to take
to the Counil.

C Paine/LW/JR said they would get it on agenda for Council meeting
8 March, inchuding the need to appoint independent consultants

Meeting resolved to write to Councillfask additional two weeks.
Find/appoint independent consultant

The complainant says that Mr Coffey’s entry immediately preceding the
resolution was in cannsction with guestions he directed to each Councillor
personally. Mo one can recall such a process of interrogation, except
the complainant, but | accept that the complainant attempted such a
procedure. Howsver, | am totally unable to say how each Councillor took
the inlerrogation. Coungillor Paine feld me sha did not recall such an
interrogation.  Councillor Paine said that Councillor Reardon, from her
recollection, contributed wery little by way of waords, | have been unable to
speak to Councillor Williams.  Councillor Rearden said she declined to say
anything by way of commitment aleng the lines indicated by
the complainant, although she was very supportive of the residents, After alt
she was one herself. She told me that Councillors simply cannot guarantes
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4.20

4.21

422

423

4.24

4.25

4.26

4.27

4.28

5=

to fetter their vote, itrespective of whether they are bound by some party or
factional rule. We can all relate to that, We are all familiar with what is said
to be core and non-core promises.

| return to this topic later in this report,

Although Mr Coffey recorded what he did, no one ta whom | spoke, except
the complainant, recalled the circumstances which Mr Coffey recorded. The
jaurnalist, being 2 person who might have been expected to have a fuller
record had no note or indepandent recollaction.

While | cannot say that what the complainant identifies did nof occur, | am
unahle to conclude the context for people other than the somplainant. As |
indicated earlier the meeting was long and peeple's attention span in the
mind of everyone | spoke to was dwindling and waning. It was that
parception by the compleinant which, he said, led him to try and get things
together.

The complainant took that part of the meeting to be a pledge by
Councillor Reardon to support a proposal to the Council to appeint an
independent consultant.

Councillar Paine did not recall Councillor Reardon saying any words at that
stage of the meeting.

At the stage of the intsrrogation there was no resolution of the
sommunity maeting in place, although, the complainant may have indicated
at this stage that the meeting needad to make a resolution.

The complainant and the meeting probably hopad that matters of concern
would be raised at Councii buf at the stage of the complainant's
interrogation, nothing of any clarity existed. Thare was in existence at that
time ne resolution of the mesting.

The complainant is & person expetienced in meetings and no doubl very
familiar with the need to build from blocks.

The disc of the Council meseting 8 March 2011 was instructive. While the
community representatives praferred that the application not proceed they
without exception saw the process as the accomplishment of responsible
conditioning rather than outright refusal. They all knew that Council was not
the decision maker.

Perhape that was based on resignation rather than reasoning. After all the
process to be followsd was by operation of Part 3A of the
Environmental Planning and Assessmetit Act. The Council had no role in
the decision making. The Council’s staff had a role in responding to the
application but the rofe of the professional staff was not as advisor to the
Council. The report of the professional staff would not evan be prasented to
the Council before it was sent off. As the tape of the Council meeting makes
plain, the attitude of the Council and the community was quite different to the
Part 34 appiication about a poultry farm at Glossodia. The community and
tha Council seemed opposed to the application, oufright. It was not an
application based on existing use rights.
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4.28

4.30

4.21

4.32

4.33

4.34

4,35

4.36

4.37

5.2

The application to redevelop the retreal centre was quite different. Existing
use rights wera in play.

The issue was whather it was apt to expand the use and if so on what terms.
There will be as many ideas ahout conditions as thare are peapls who are
asked. Even the applicant wanted to talk conditions.

A significant elemant at the Council meeting, which is germane to what |
have to decide, is whether & Councillor can fetter thair decision making
fungtion. Councillor Reardon and Councillor Paine in conference with me
both agresd that there could never be any fetter on that function, illegality
and criminality, excluded.

Many of the Councillors who spoke at the Council meeting spoke in like
isrms. The discussion at the Council masting arose in ralation fo the
mracass of considering the advices of professional staff. MNaone of the
Councillors who spoke in that context said that they were bound to follow the
advice of the staff. Each of them said that it was somsthing in the mix.

Their sentiments and views are entirely consistent with what we ardinarily
ancountsr in the parliamentary chambers in Sydney and Canberra. While
wea know that parties and factions may fetter a vole, the ordinary right of the
member ¢an never be fetterad by parlamentary rules, although, many
aligned representatives we know choose to follow party lines rather than
testing whether they should forgo membership of a party or faction to
indicate their ordinary parliamentary right to vote as they consider fit,

MNo one would seriously suggest that an elected member be dealt with
punitively for following party or factional lines,

Thera s no parliamentary rule, illegality and criminality exciuded, that
chastises an elected member from exercising their function of voting as they
consider fit.  There is simply no fetter on an elacted person in the
performance of that function, although a party or faction may bring havoc on
their heads, if they voted differently to a parly or faction,

The amendment was lost 8:4 with Councillor Reardon woting against the
amendment.

Immediately after the vote, during a fea break the complainant challenged
Councillor Reardon about her wvolse, Her response was not clear to ma
excapt the adjournment was short and she was required 1o retun to the
chamber.

The Act, Regulations and Code of Conduct

The Code of Conduct is a subordinate instrument. It does not live in a
vacuum. Its origins and operaticns are to be found primarily and relevantly
in this case, in the Locat Government Act.

In ry opinion there is no relevant Regulation which impacts on my decision.

201104151
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5.3

5.4

5.5

5.4
57
5.8

5.5

8.10

511

512

5.13

5.14

515

8.1

The Cade of Condust camprises parts which are descriptive, parts which are
oparative and parts which contain machinery provisions. The subject matters
of complaint are in relation to the operative parts of the Code.

Councillers are spokes in a wheel. They ordinarily are not the wheel itself.
A Council is & body of ite Councillors {Section 22).

The Local Government Act is legislation to give Councils, not Councillars,
certain abilities, responsibilities and roles (Section 7).

It is the Council which has a charter to do things {Section ).
1t is the Council which is conferred with functions (Sections 21, 223,

While a Ceuncillor has a duty to act in a cerain way indicated in
Section 232, it 5 simply unarguable that Councillor Reardon has not
breached that provision. No competent Court or Tribunal could find
otherwise and if an action was commenced against har on the basis of the
subject matter of the eomplaint {as amended}, it would be seen as
vexatious. The complainant makes no chargs that Councillor Reardan's
conduct is actionable under Section 232

All of the above provisions indicate that the discretion in voting cherishad by
Councillars {and all elected representatives) is untouched by the engine
room of the Local Sovernment Act.

It seems that absent criminality or illegality the Act is not intendad to fetter
the right of an elected person to vote in the voting chamber as they consider
fit, ewen if that means voting contrary to party or faction.

Section 439 indicates that Coomcillors must act honestly and with a
reasonable degree of care in carrying out a function under the Act.

While Councillor Reardon intended reporting fo the Mayer about the
carmtriunity meeting the only occasion of a function under the Act ar any
olher Act was the mesting 8 March 2011,

If a Councillor could vote as they considered fit, even If it was contrary to
party ar factional policy, or an earlier opinion, o different W an earlier vigw,
that could newer be a breach of Seaction 439 unless the decision was
smeared with illegality or criminality.

While Section 440 says that Councillors must comply with the Code of
Conduct the section, not surprisingly, is a descriptive part of the Act not an
operative part of the Act.

ln my opinicn thera is no other relevant part of tha Act which impacts on my
decision.

Code of Conduct

Section 3 of Part 1 sets out requirements for Coungillers and others in
carrying oul their funetions. In my opinion the word functions has a similar
meaning to that term in the Act.

201104581
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8.2

8.3

8.4

8.5

6.6

6.7

6.8

8.15

&

As indicated earlier, a Councillor is a spoke, not the whesl,

The Councillors present at the community meeting were not exercising a
function ag that term is understoad in the Act or the Cods of Conduct.

As | have said in my opinion the anly cccasion on which Councillor Reardon
of any other Councilar exarcised a function relevant 1o the community
mesting was tha oceasion at the Council meeting & March 2011,

While the community mesting was & very impoitant mesting hoth for the
community and the Council and presumably the decision makers under
Part 34, it was not an occasion of the exercise of a funclion under tha Act.

Bearing In mind its terms and the consequences for breach the only viahle
interpretation of the Code is, unless the language of the Act dictates
otherwise, that it is dealing with conduct connsected with a function as that
term is understoad in the Act,

In my opinicn that does not include the unfetiered right to wote as a
Councillar considers fit.

WWhile Part 2, which is at the core of the complaint, deals with standards of
condudt, it does not use introductery language repeating the overall intenticn
of the Code. Howewer, it is my opinion that Part is controlled by raference to
the exercise of a function under the Act. If that was not so the Code of
Conduct would be flying solo without legislative foundation, That cannot be
what is intended. If the Code of Conduct operated in that way it would be
slevated heyond its constitutional station.

Clause 6.1 refars to in carrying out your functicns.
Clause 8.2 refars to your functions under the Act.
Clause 6.8 refers o when making decisions.

In my opinien it cannat be seriously contsnded that the Code operates on a
broader canvas,

Nowhere in the Code is it suggested, for the obvious reascon, that it can and
should operate to fetter the primary ballmark of an elected person which is to
vole as thay consider fit, absent illegality or criminality.

Far if the Code or the Act cannot operate as a fetter on that right it follows
that a Counciller cannot be criticised under the Code of Conduct for
exercising their sovereign tight to vote as they consider fit, even if it meant
seaming to some to change their position.

While the eomplainant is claar in his mind that Councillor Rearden changed
her position no ane else recalls it in similarly stark terms. While | am sure the
residents were hoping for some special ammunition for the Council to fire at
the approval authority, even if Councillor had voted far the amendment the
prayer would have been lost. The flavcur of the Council meefing, except
perhaps by one Counciller, strongly supportad a rgorous invesligation as o
the appropriate conditions if the extended use of the retreatl centre was

2011041841
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a-

approved, and the applisant gave solemn undertakings to negotiate with the
residents befare approval was granted.

816  Forthe above reasons the complaint in its amended form must fail.

B
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The Grose Viale Community Centre Inc,

o/~ Girose Tafe Pose Offize
Grare Tl Gpad
Gmge Vide 2733

25% Februa ry 2011

The General Manager
Hawkesbury City Counc?]
PO Box 144

Windsor, NSW 2754

Attention: Shari Hussein

re; DAO038/11 Develapiment of Benedict XVI Facility
[Jear My Hussein,
At d comurnurity meeting in the Grose Vale Comrunity Hall on the 244 February the
alrave referenced DA was discussed, A large number of residene who were not
previowsly aware of the extert of the refurbishrmert/developmert expresszd an
intares: in preparing a submisz’on but believed they would need more Fme than the
current cut of date (4' March) allows,
A motion was put to the meeting and it was resalved to write to courcil and seek 2
further 1d day extension for submissions tc close on the 280 Muardh., We further
resolved o request Councll to engage an independent assessor fo review the DA and
reporthack to Council on the developments suitability in the existing environment.
We also agread that i the opporturity were availasie we would be pleased to
present our carcerns to the council et a councl meeting. We trust this Information
meets with your appraval and look forvard to yeur favourable response.

S Ryt
Laurie Dufly Paul

President Treasurce

PS: Please raspend w pangl Eire CELY, LU
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" ORDINARY MEETING ...
- 'Mayoral Minates

SECTION 2 - Mayoral Minutes

MM - Development Application No.0038/1 - Redevelopmant and Refurbishment of existing Retreat
Centre - 347 Grose Wold Road, Grose Wold - {79353, DA0D33/11)

REPCRT:

Council has received Development Application No. 0038/11 from Winton Associales seeking approval for
the redevelopment and refurbishmsnt of the existing retreat centre at Lot 2, DPG06169, 347 Grose Wold
Road, Grose Wold.

The propesed developmant of the retreat centre has a capital investment value greater than $10M and
therefore, this development application has been referred to the Joint Regional Flanning Panel (JRPP) for
determination. The public exhibition period for this developmeant application has been extendad with a
closing date of Friday, 11 March 2011, :

| acknowledge that Council's Planning staff will be submifting & planning report to the JRPP, However, the
purpese of this Mayoral Minute is 1o outling to the JRPP the concerns of Gouncil's residents and is not a
direction to Council's Planning staff,

Sinca the lodgement of this davelopment application, there has baen a public masting hsld cn 24 February
2011 atthe Grose Vale Community Centre to discuss this propesal. | was unable to atiend the public
meeting, however, ether Councillors did attend.

Some of thre issues discussed at the public mesting include:

Environmental concerns.

Noise from the property affecting the residantial houses close to the subject property,
People trespassing onto adjaining properties due to a lack of management on the property.
Difficullies with evacuation from the property.

Removal of trees from the property.

Inadequate bridge for fire tanker use and other amargernicy access.

Small water tank.

Concern with the lack of powsr supply 1o the area,

| believe thal dus to the concems of the local residents to the proposed development raised at the recent
public meeting, the contents of this Mayoral Minute and other issues raised at the Council Meeting should
be forwarded to the JRPF to enable the JRPP to be aware of the concems of Council's residents when
conaidering this proposal.

Planning Decision

Ag this malter is covered by the definilion of a “planning decision” under Saction 375A of the Local
Government Act 1983, details of these Councillors supporting ar opposing a decision on the matier must
be recorded in a register, For this purpose a division must be called when a metion in relation to the
matler is put to the meeting. This will enabie the names of those Gouncillors voting for or against the
metioh to be recorded in the minutes of the meeling and subsequently includad ir the required register.

RECOMMENDATION:

That the Mayoral Minute regarding the concerns of local residents to Development Application No.0038/11
for the redevelcpment and refurbishment at the existing retreat centre at 347 Grose Weld Road, Grose

ORDINARY SECTION 2 Page 7
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Wold and any other issues raissd at the Council Meeting be forwarded to the Joint Regional Planning
Panal.

ATTACHMENTS:

There are no supporting documents for this report.

coo0 END OF MAYORAL MINUTE Cooo

ORDINARY SECTION 2 Page 8
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" 'ORDINARY:MEETING
- MINUTES; 8 Marth 2¢

SECTION 2 - Mayoral Minutaes

MM - Development Application No.0038/1 - Redevelopment and Refurbishment of exiating Retraat
Centre - 347 Grose Wald Road, Grose Wold - (79353, DAQ038/11)

The General Manager and the Director City Flanning declared & significant non-pecuniary conflict of
interest in this matter as they both sit a8 Counci's representatives on the Joint Regional Plasning
Panel which will u'timately determine this application. They laf: the Chamber and did not take part in
voting or discussian on the matter.

Couneillar Gonelly advised that even though he is employed by the Parramatta Diocsses, this
Develepment Application has been lodged by the Sydney Dicceses and advised that they are two
separate entities and he didn't believe he nesded to deciare a pecuniary conflict of any kind.

Mr Ganry Cassey, propanent, addressed Council,
Mr Mark Calne, Ms Kellie Coffsy and Mr Paul Coffey, respondents, addressed Cauncil,

MOTION:
RESQLVED on the mation of Councillor Baasett, Mayar
Refor to RESOLUTION
An AMENDMENT was moved by Councillor Williams, seconded by Counciller Resmussen.
That Council engage an Independent Planning Consultant to prepare & report in relation to the various
aspects associated with the development application and the concerns raised by members of the public st
the Council Meeting and that if time permits. the Consultants report be referred back to Council.
The armendment was lost,
In accordance with Secticn 375A of the Local Government Act 1983 a division is required to be callad

whenever a planning decision is put at a council or committes meeting. Accordingly, the Chairparscn
called for a division in respect of the amendment, the resuls of which were as follows:

e the Motion

Ceuncillor Calver: ; Councillar Bassett
"Councillor Paine Councilior Mackey
Euncillor Rasmussenr Couneillar Sonally

Cour;cill-or Willlams Councillar Ford

Councillor Tree

Councillar Whelan

Councillor Resrden

Counci'lor Parter

The motior was put and carried.

This is Page 2 of the Minutes of the ORDINARY MEETING of the HAWKESBURY CITY COUNCIL held at
the Council Chambers, Windsor, or Tuesday, 8 March 2011
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50

“ORDINARY MEETING -
" ININUTES: 8 Mareh. 2041

RESOLUTION:

RESOLVED en the mation of Councillor Bassett, Mayor

That:

1. The Mayoral Minute regarding tha concarns of iccal residents to Development Application
No.0038/11 for the redevelopment and refurbishment at the sxisting retreat centre af 347 Grose
Wold Road, Grose Weld and any cther issues raised at tha Council Mesting be forwardad to the
Joint Regional Planning Panel.

2. The gubmission to the Joint Regioral Planiing Panel on behalf of Councll, referred to In 1 above,
take inte account all matiers raised at the Council Mesting by membars of tha public,

3 Council's Planning Staff be requastsd to listan to the recording of the concerns exprassed at the

Council Meetirg.

In accordance with Section 375A of the Local Government Act 1893 a division is required to be called
whenaver a planning decislon is put a3 a ouncii or comimittee mesting. Accordingly, the Cheirperson
callad for a division In respact of the motion, the results of which were as follows:

Forihe Motion

Councillor Bassett Councillor Rasmussen

Councillor Calvert

Councillor Conolly

Councilar Ford

Counciller Mackay

Councillor Pains

Councillar Porter

Councillor Reardon

Counciller Tree

Councilior Whelan

Councillor Willizms

This is Paga 3 of the Minutes of tha QRDINARY MEETING of the HAWKESBURY CITY COUNCIL. held at
the Cauncil Chambers, Windsor, on Tuesday, 8 March 2711
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Mr. P. Jackson,
General Manager
Hawkesbury City Council

Windsor,

Code of Conduct Issues; Councillor Reardon.

Introduction. | write with regard 1o the conduct of Councilior Reardon in relation to: the
cammitments which she gave to a Community meeting on the 247 of February 2611 at Grose Vale
community hall; Councillor Rearden’s subsequent vote on the same issue at the Council meeting en
Tuesday 8" of March 2011; and the blatant inconsistency between those two positions. This
inconsistency causes me {and others) concern in light of the Hawkesbury City Councll Code of
Conduct which is currently in force (with policy number PGE0Q122) {the “HCC Code of Conduct”).

Background issue. The Issue is in relation to the question of whether or not an independent expert
should be engaged to assist Grose Vale residents to advocate for full compliance with all nacessary
raguirements of the DA for Benedict XVI.

« Initlal commitment. At a cormmunity meeting on the 24" of February 2011 at Grose Vale
community hall Councillor Rearden clearly, openly and unequivocally supported a proposal
from Cauncilior Payne for the engagement of an independent expert to assist Grose Vale
residents to advocate for full compliance with all necessary requirements of the DA for
Benedict XVI;

* Reneging on commitment. At the counci| meeting of Tuesday & March 2011 Councillor
Reardon reneged on her commitment of 24 February 2011 by voting against an amendment
to the Mayoral minute by Counciller Williams for the engagement of an independent expert
to assist Grose Vale residents regarding the DA for Benedict XV,

* My follow up. Under separate cover t have forwarded an email forwarded to Councillor
Reardon on Wednesday 9" of March 2011. This emall correspendernce sets out the details of
Councillor Rearden’s commitment to the cbmmumty meeting, her reneging on that
commitment by voting against an amendment to the Mayoral minute by Counciller Williams,
This email correspondence was circulated to attendees at the meeting on Friday 11" of
March. | did receive confirmation from that my email was correct. | did not receive any
replies to the contrary. Councillor Reardon did nat provide me with anyone who supported
her claim that she made no such commitment.

Report of breaches of the HCC Code of Conduct. It s with great gravity and good faith that | hereby
report to you under section 11 of the HCC Code of Conduct the following suspected breaches of the
HCC Code of Conduct by Councilior Reardon:

= Foilure to represent the Interests of the community. By voting against an amendment to the
Mayaral minute by Councillor Wilhams for the engagement of an indegendent expert to
assist Grose Vale residents regarding the DA for Benedict XV, In circumstances where
Councillor Reardon was aware of the interests of the community and indeed provided
commitment, Ceuncillor Reardon has failed to act in the public interest (a breach of section
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6.6 of the HCC Code of Conduct) and inconsistent with Councillor Reardon’s role as a
councillor which is articulatad on page 2 of the HCC Code of Conduct which provides.
“Counciilors have two distinct roles............ s the rale as an elected persan requires
councillors to represent the Interest of the community and provide leadership”,

Councitlor Reardon committed to the community meeting to represent the interest of the
Community by supperting Councillors Paine’s suggestion to the community. Her action,
reflect very poorly on herself and aiso reflects very poorly on public confidence in the
integrity of Hawkesbury City Council.

¢ ConductIn o monner that is likely to bring the council into disrepute. Further, my
complaints are directed under section 6.1 of the HCC Code of Conduct. Counciller Reardon
as a holder of civic offlce has brought the Council and herself into disrepute and in particular
of these principles set cut in sub paragraphs a), b), ), d) and g) of section 6.1, and 6.2,
Councillor Reardon has breached Council's policy (HCC Code of conduct), which is
detrimental to the pursuit of the charter of Council. Her actions were unethical and amcunts
to miscanduct. This misconduct caused prejudice against the Community she said she would
support at the council meeting.

¢ Conduct that was dishonest (or ot best without the requisite fevel of care and diigence).
Section 6.2 has been breached on the basis that Councillor Reardan has been dishenest {or
at best, without diligence), in declaring her position to the community at one point to be one
thing, and subsequently voting on the same issue In a completely different way.

* Conduct breaching standards of fairness and equity. In addition, the HCC Code of Conduct
at sections 8.5, 6.6, and 6.8 requires certain levels of fairess and equity. Councillor Reardon
has not considered the issues consistently or fairly. She has not acted In the public
(community) interest as she sald she would, What irrelevant matters did Ceuncillor Reardon
take into consideration when making her decision at Council? To my recollection there was
no camment by Counciller Reardon on the evening of the Council meeting to explain her
change in withdrawing her support she committed to at the Community meeting. Asa
related polnt | questions whether, in contrary to {(Conflict of Interest 7), Councillor Reardon
has put her pelitical interest ahead of the Community’s interest?

I belleve my allegations and email dated March 9 provide prima facie evidence Councillor Reardon
has breached the HCC Code of Conduct. | hereby request that these matters be referred to the
conduct review committes/reviewer, ’

Politicians must be accountahle for their actions. The public have a right not to be misled and
deceived.

In my strong view Councillor Reardon actions breaches the standards contained in council's Code of
Conduct and constitutes misbehaviour,

I request an update on this matter within 10 working days.

Please note that | am considering informing promptly the attendees at the meeting {24'" February)
on these complaints and the matters set out in this letter.

Should you wish ta discuss further or require further information please contact me on-
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Addsndum
Hawkeshury City Council
Conduct Review
Councillor: Reardon
Conduct at Meeting 8 March 2011

By Kevin Gibbons

Follawing the sending cof the repert to the complainant, he and | exchanged emails and he
provided a response to my report.

I'told him that | would attach all of those communications as an addendum.

I also told him that | would not include in the addendum any response to the spacific points
he raised in his response document.

Attached to this document are copies of those communications omitting any reference to the
identity of the complainant.

| request that this document and the attachments be added to Yy report.
I'am sending & copy of this addendum to the complainant and Councillor Reardon.
The attachments are:

1. *A”- collection of emails 28 April — 5 May 2011
2. "B —emails 8 May 2011
3. *C"-reply by complainant

A,

20110513-31
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A s Pog aed b -ferlon 5 B povg,

Carcl Raab ;

i
From: Kevin Gibbens ;
Sent: Thursday, § May 2011 8:42 FM g
To! TR ;
Ce! Carol Raab ] :
Subject: RE: Code of Conduct Review re Councillor Reardon

While | do not wish te use my words in your mouth It am nappy to have attached as an adderdum to my
repart our exchange and your reply. And in so far as such an exchangs is not intended o ke an extension
of the submissions leading to my report | will offer no commentary to your reply.

twaud be gratefu’ to have it by Menday efternioen so that | can send the addendum by the foliawing day.

if that Is net semesthing that does not suit please say 5o and § will simaly add en addendum with exchange
attached.

! believe that the second sentence in your second paragraph captures the thing wall, |t was what |
understood that you maant from reading things and speaking 1o you and engagss the guestion that in my !
opinion had to be resolved under the Code, |

tis what sort of actions altract the Code and ¢id that include vating in a particular way at & Council
meating?

My cenclision on al! that you do not agree with, as is your right.

Kevin Gibbens | Principal, Mediator

indemnitylegal

Indemnity Legal Pty Limited
aon 60 403 313 238 acn 135 512 743

Streot: |.evel 1, 58 Delhi Ra, North Ryde NSW 213
Postal: T2 Unit 11 3 Lulius Avenue Narth Ryde 2113

p 02 034 bEA0 £ 02 9034 5581

The infermetizn contained In this messags and any attasamients is intended for *he exc usiva use of the addreszaa. It may be privi eged and
confidantlal. 1f you are rct ihe addiossee ary disclosure, reproduction, distributon, ondraasmission, disscminatizn or wse of the sommurication is
striclly proh bitec. ‘Whilst any attackmants may nave been checkag “or viruses, you shoud rely or your own virus checking pragrammess and
pracedures. Tofacitate sur comimun cations we will store your a-mall rame and address with any olier conlact details yod have gravidez an our
dalabase, Plzass advise us of any changes o if you wish your name to e rermoved

Please consider the environment before printing thls amali,

From: S e e
Sent: Thursday, ¥ May 2011 6:17 oM -

To: Kevin Gibbans —
Subject: Re: Cods of Conduct Reviaw re Councillor Reardon \

Dear Kavin,
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I am preparing & reply. [ expect to have it to you first thing next Monday,
T'am disappointed with your decision. As  teld you this was about saying one thing and doing anotaer.

I note your linal paragraph. However you éid not izcludes others you have spoken to example Paul Coffey
and Councillor Paine. [ have spoker. to others, hence my original correspondence to those who atrended the
February meeting to check the veracity of my claim.I did confimm with you nobody advised that Counciller
Reardon did not make the commitment including Councillor Paine and Paul Coffey.If there is some problem
with this pleasc advise.

Regard s BRI

On Wed, May 4, 2011 at 11:03 AM, Kevin Gibbons <KGibbmns@inde]mjtylega[,com,@u?’ wrote:

Dear W

L de nat think that there can be anything protitably realised from speaking to you on the phone.

You are entitled to disagres with my conelusion but in the orderly management of iy function a request for such an
apen endzd dislogue is simply not profitable or efficient.

My conclusion to which you may be referring may mean many things. It may mean a disagreement aboul what [ have
conctuded on the facts. [f may mean a disagesement about my conclusion abeut the applicability of the secticns of the
Local Government Act and the Code of Conduet T have referred to, B may misan a disagreement with iy
interpretation of the statutery provisions or the provisions of the Code of Conduet, 1t may mean a disagrecment with
my ihimate conclusion that the Code o Conduet or the Act does not fetier, absent criminalify or illegality, &
Councillor’s right to decide to votz in a particular way at the time a vote is taken,

Nore of the above marters ere in my opinion suseeptible to profitable ar efficient oral discussion a3 vou seek. [ have
already expressed my opinion and the basis on whizh it wos arrived al. [ have also, to assist in ¢laritying for you a
point of generality, expressed in longer torm in my emails fo you the differsnce belween the written words of your
complaint alu the written words of Paul Colfey’s notes. the letter to the Council and the terms of (he proposzd
amendmont ti: the Mayoral Minutz, The wrilion records of those things a1e sttached to fhe report so that others should
have beey ine doubt as to the meaning of the words of genecality of which you seught elarification. That it is now
clarified may bo of assistance to others who may not read the attachments s baing aids in understanding the intrinsic
meaning of paits of the report,

Lalse donotmind that *his email exchangs is added to the report subject Lo the omsission of information which wouid
Ldenrify you.

You will have observed hat | have not included any record which identifies you by name which is consistert with he
objeets of the process, even thouph [ sin aware that you have notified at lzast one othar person in eddition to the
Gensral Manager and Couneillor Reardun that you have lodged a Code of Condue! somplaint agafasl Ser,

2
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Kevin Gibbons | Principal, Mediator
p U2 903¢ 5577 m 0413 606 332 ¢ keibbonstindemnitvicnsl com au

indemnitylegal

Indemnity Legal Pty Limited

abm 59 498 013 238 acn 135613 740

Street: Level 1, 56 Delbi Rd, North Ryde NSW 2113 i

Postal: T3 Unit 11 3 Julius Avenue Morth Ryde 2113
p 02 9034 5590 £02 9034 5591

The information contained in this message and any attachments is mrende.d fur the exclusive use of the addressee. [t may be privileged and confidential. If you
are not the addressee any disclosure, r:productlon distribution, on-t n, di ination or use of the communication is stnctly prohibited. Whilst any
attachments may have been checked for viruses, you should rely on your own virus checking programmes and ! To facilitate our communications we

will store your e-mail name and address with any other contact details you have provided on our database, Plc.!se nd\qse us of any changes or if you wish your
name to be removed

Please consider the euviroument befure printing this email,

From:

Sent: Tuesday, 3 May 2011 9:01 PM

To: Kevin Gibbons

Ce: laurie.mifsud{@hawkesbury.nsw.oov,au; Jill & Rodger Reardon

Subjeet: Re: Code of Conduet Review re Councillor Reardon

Dear Kevin,

I have been interstate for most of yesterday and today.
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I'note you have not agreed to speak with me about your decision as requested. However you have forwarded
me a short note instead which 1 reject emphatically.

I 'am of the very firm view your conclusions in relation to my complaint are wrong,

I will take it, unless T hear to the contrary, that you are not willing to discuss your decision further,

" Regardsguun
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The point is quite short.

You complained that Councillor Reardon was in breach of the Code in failing to support a motion in the nature of a
proposal at the community meeting “from Councillor Paine for the engagement of an independent expert to assist
Grose Vale residents to advocate for full compliance with all necessary requirements for the DA for Benedict XV1.”

Putting to one side that the quotation has many parts the most significant part for the review was whether such a
proposal had been made at all.

Paul’s notes, the letter from the group the following day, the form of the amendment to the mayoral minute, Paul’s
oral presentation at the Council meeting and his slides he distributed, and the discussion at the council meeting was all
directed to the Council engaging a consultant to advise it, the Council.

The Glossodia example which was the example raised by Councillor Paine at the community meeting and which was
extensively referred (o by Councillors at the Council meeting invelved the Council engaging an expert to advise it.

Councillor Paine, on the contemporaneous written information and as corroborated by the Council meeting itself only
ever discussed the independent expert point in the context of the way it was ultimately put not in the way it is put in
your complaint.

In my opinion and the opinion of everyone [ spoke to including you the propositions were materially, not
semantically, different.

And thus [ have proceeded to deal with the matter on the basis that your complaint was really that Councillor Reardon
had not supported the amendment to the Mayoral Minute and that in so doing she had “reneged on her commitment”.

(=
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Kevin Gibbons | Principal, Mediator
p 029034 5577 m 0418 606 332 ¢ keibbons?lind

nitvlenal com g

indemnitylegal

Indemnity Legal Pty Limited

abn 59 458 013 238 acn 135 613 740

Street: Level 1, 56 Delhi Rd, North Ryde NSW 2113

Postal: T3 Unit 11 3 Julius Avenue North Ryde 2113

p 02 9034 5590 F02 9034 5591

The infarmation contained in this message and any attachments is intended for the exclusive use of the addressee. It may be privilsged and confidential. If you
are not the eddressee any disclosure, reproduction, distribution, on-transmission, dissemination or use of ihe communication is strigtly prohibited. Whilst any
attachments may have been checked for viruses, you should rely on your cwn virus checking programmes and procedures. To ficilitate our communications we

will store your e-mail name and address with any other contact details you have provided on our database, Plense advise us of any changes or if vou wish your
name to be removed

Please consider the envirenment before printing this cmail.

From:
Sent: Friday, 29 April 2011 9:24 PM

To: Kevin Gibbons
Subject: Re: Code of Conduct Review re Councillor Reardon

Thanks Kevin,

I think we are speaking different languages.
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Itwewid be helpful if we could speak by telephone te discuss. Is that possible? IF so when would it be most
suitable to you?

Please advise. “

Or Fri, Apr 29, 2011 at §:35 PM, Kevin Gitbens <K Gibbons@indemnitylegal.com.au= wrote:

Dear RE—

The minutes of the community mesting at 1,8 and the notes of Mr Coffey at 1,14 are the same,

While it is unnecessary that 1 se out in verbatim form certain things my note and independent recallection was tha
when shown the notes made by Mr Coffey and the feiled amendment to the Mayoral Minute you conceded that the
assertion that Councillor Reardon agreed Lo support 2 motion that the Council fund & consultant te assist the residents
and then failed to suppost that propese] et the Counedl meeting could not be contended, although you also did not
think there was much or any diffecence betaeen the 2, Buot if there was you condinned @ complain that Councillor
Feardon had breached the Code of Conduct as alleged for failing to support the amendment motion in the terms in
which it was proposed. The others [spoke to wers of the view that thare was a significant difference and 1 agree with
them, altlowgh [would heve arived at that conclusion without hearing from them bearing in mind the content of the
written materials.

The alteration was aral, nat written.

Ln fhe Tight of the notes by Panl Coffey, which are cormoborated by the letter the groep sent the following day and the
ferm of the meticn to amend theee was simply ne other conclusion but thit the words of your complaine were much
Breaader in terms and substancs than whal, based oo contemporanecus written matecial, oscurred,

fly recollection and note is that that was accepted by you a1 our meeting,

I you request me w0 wake an addendum by way of elaboration 1 will of course consider it

However iF yvou request it [need your indication whether you ate meaning 1 say that we had ne such discussion of
the type indicated above, or that it was fondamentally differant o what § have indicated above, as Mhat will be relevam
o Ay elaboralion youw ask me @ consider making,
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Find Regands

Kevin Gibbons | Principal, Medigtor
p 02 $034 5577 e 413 605332 ¢ keibbeedindosnitdeml cpm i

Imlemanity Legal Pty Limited

abn 35 458 013 23 asn L2613 140

Streels Lewel 1, 36 Delhi Rd, Morth Ryde WSW 2113 %

Tostal: T3 Unil LU 3 Julzas Awvenwe Morth Byde 2113

U3 PR 350 TOZ BG4 55

The i fermation contrined in this measage and any atiachments is inbnded foe Cie sxclusive uss of the addresses. 1Lmay be privilegsd and son fidential. [Fyou
are i the pddrese any disclosure, reproduction, disiribulion, or-Gansmidssicn, dissemination or uss of the commuanicalion {5 sticty prohibited, Whikst gy
ntiachments may have been cheked lor virmses, vou should rely on your pwn vins chedking prograiming kvl peocedures, To GoliHlae oo conumuniations we

will $bark ytur g-mil name 2nd address with any other conieet defails yew ke provided on our detabase. Pleass advise ws of any chenges or if you wish your
mame ba he removed

Plesse consider ihe envirenoent befure prinling this emsil

o ; o .
Semt: Friday, !9 April 2011 2:4% Pod

To: Kevin Gibbons
Snbject: Ke: Code of Conduct Review re Councillor Rearden

Drear Kewis,

[ have read vour report and initially ask you to clarify 1.8, You refer to minutes (1.8}, at 1.14 vou refer to
Mr Coffey's notes. Are they one and he same?
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Would you also advise me when [ said "that the technical form of his complaint could no longer be
sustained. He guite correctly coneeded that his complaint | in the terms in which it was made, could not i
proceed, Unless it was amended it would have 1o be dismissed,"

In addition I den't recall altering the form of 'the complaint so that it mirrored the minutes of the

Community mesting and the emendment (o the Mayoral Minute” (1.9) Would you please advise me when |
did thiz and in what form was it?

Kind regards
ST

On Fri, Apr 29, 2001 at 12:32 PM, Kevin Gibbons <KGibbons@indemnitylegal.com an- wrote:

Adtached is my report of my investigation,

Kevin Gibbons | Principal, Mediator
P02 9034 5577 o8 0415 €06 331 ¢ kesshunetindemrivleslcann

Error! Filename not specified,

Izilemunlly Legal 'ty Limited

aba 35 ADE 3 1B oor 135613 740

Streetr Lewel 1, 56 Dadhj Bd, Worh Ryde NEW 3113

Pogtals T3 Uit 113 Jelies Avenue Meelh Byde 2113
p 02 9034 5530 102 3034 5551

T informaation comiained in this mezskEs and any antchesents 8 hineaded for e exclusive use of the addsesses, 1t may ki priviiegad and conlfilential, Lyow
arg not e pddressze avy Jisclosure, reprodugtion, disiribution, on-smnsimissien, desseelnmtion o n5e of e communization & sigily peohibed, Whilst any
allwehenents may v been checked fof virusss, you should rely on yiur own virus checking programmes and procedures. To Boilitale our commmmicetions w
will store yowr e-mail neme and addiess with any other conliet detalls you kave previded on oor dalabese, Please advize us of any cranges or IF yoe wish your
name to be rencaved
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Carol Raah
From: Hevin Giboans
' Bont: Tanday, @ May 2011 10:24 AW
To:
Ce: Caral Raan
Subject: RE: Code of conduct issues.my reply May 9
Thank: TN

I will now Bundie thinge up including your response 88 an addendum to the report and send vou and
Councillor Reardon a copy.

Kevin Glbbons | Principal, Med|ator

P 02 $034 57T m 0418 606 332 @ kgbhonadindepnitsiegal comoay
indemnitylegal
Indem nity Lagal Pty Limitad

Ak B9 435 012 238 aen 135613740

Sirest: Lavel 1, 55 Delli Rd, Narth Ryde HSW 2113
Paostal: T3 Unit 11 3 Julius Avanuwe Moth Ryda 2113

p 02 9034 5580 102 B03< 6RO

The intermation centained i tis messaga and any altachments i infendad for tha axclugive use of the addressoe, N mey be privilegad ard
cenfidenlial. I yau e not the sddressee any dacksure, rprodusiion, distibutior, on-fransmissizn, dasemination or use of the sommiuriealion &
siristly prohiblied. Whilsl ary atlashmenls may have bean checked for vireses, you siouald sely an yous awn vires chacklng pragrammes and

arecedures. Ta facililate our communizations we wii slere yawr s-mail name and addrass wilk any ether contact delais wou have provided on sur
dalatase. Flaase advise us of ary changes or if you wish your nama to be removed

Pleage conaldar the environment before printing this amail.

From:

Sent: Monday, O May 2011 9:46 AM

To: Kavin Gibbans

Subject: Re: Code of conduct issuas.my reply May 9

Dhear Kevin,
[ think it is [ who may have have misread vour email. | am content with your veply.
As [ said in an eerlier email we are speaking different languages,

Regards S

Om Mon, May 9, 2011 at 9:03 AM, Kevin Gibbons <KGibbons@indemnitylesal com.au> wrote:

Y

[f1 have misunderstood what you are referring fo then | r-.paf::gis-c.
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[ Brad assumed that vou were referring to the people indicated in your email

As my report makes plain 1 had speken to the people you refer ta and my reasons incorporate what they told me. | i
thought 1had made that ¢lear in the repor.

1 have net speken to tham since complatng my report for the obvious reasons which have been indicated in our
ermails since 1 sent vou the repert.

For clarity if that is what you are seeking 1 do not intend speaking to them arising from our email exchanges or
sending them a copy of my repaort.

Kepards

Kevin Gibbons | Principal, Mediator
P U2 SUEL 5577 m G4 1B E06 332 e kribpensihindgmnilvlient ¢

indemnitylegal

Indemnily Legal Piy Limibed
thn 59 478 11 213 gon 135513 740
Steese: Level 1, 56 Delhi R, Nonh Ryde MW 2113

Postul; T3 Unit 111 Jnltas Averwos Morth Byde 2003
p O D034 5590 [02 5004 5501

Tha information contained in this mezsage and sy anzshmanis o intended for the exclugive ese of the addressee, I moy he priviloged nlldlﬁﬂ_mﬁl#":ifl-l 1l i
are pal the addresses any diselosurs, reproduziion, distribulics, ca-tepnsmizsion, disseminazion or use of the communication sirietly prahibiied. Whils: any
nitachmenls may bave deen checked for virnses, yea should rely on your own virus checking peogratnes and prossdures. To fcilieste our communicalicns wi

i
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will store your c-mafl name and address with any other contact details you have provided on our database. Please advise us of any changes or il you wish your
name to be removed

Please consider the cuvirenment before printing this email,

From:

Sent: Monday, 9 May 2011 8:41 AM

To: Kevin Gibbons

Subject: Fwd: Cade of conduct issues.my reply May 9

Dear Kevin,attached is my right of reply.
I note you did net reply to the final paragraph of my dated May 5. Any reason?

Regards [N |

From: >
Date: Mon, May 9, 2011 at §:32 AM

Subject: Code of conduct issues.my reply May 9
To:

w
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Code of conduct issues: Counclllor Reardon.
My right of reply: To Mr Kevin Gibbons.

| refer to your report of my complaint 20 03 11, attachments and our subsequent emails dated April
29, May 2,3,4 and 5 2011,

1 note the sole reviewer’s heading does not include the Community meeting 24 February 2011.

1. Appointment

1.4 | was not provided with nor viewed “supplementary documents held by Council”. Surely
all parties to the allegations should be allowed to view and respond to advice provided to
the sole reviewer. See Code of Conduct Procedural Fairness 14.7 d) (CoC).

1.5 | was not provided with nor viewed “further information”, Surely all parties to the
allegations should be allowed to view and respond to” further information” provider to
the sole reviewer, See CoC.

1.6 | was not provided with nor did | listen to “some of the oral record of the Council meeting
& March 2011", Surely all parties to the allegations should be allowed to hear what was
said and respond “by the Councillor representatives at the community meeting namely,
Councillors Reardon, Paine and Williams”. See CoC.

| note at 4.4 “Councillor Reardon did and she told me that she did not think she said
anything”. What did Councillor Reardon say on the oral record of the Council meeting with
regards to the community meeting or thé DA itself? Surely the parties to the allegations
should be allowed to hear the oral record and respond accordingly. See CoC.

1.7 | cannot immediately recall being notified the “reasons why” the sole reviewer
determined “conclusions or reasons for that conclusion”. | would appreciate being
provided with the “reasons why” to jog my memory.

1.8 The sole reviewer and | have exchanged emails on this point. Whilst | remember a

discussion on the differences between the Glossodia poultry position and Grose Vale, | do

recall saying words to effect “you did not think there was much difference between the

2”. Discussion ensured around the allegation. | clearly remember confirming with the sole

reviewer and confirmed in a subsequent email “this was about saying one thing and doing

another”. 1 do not recall and | do not accept that | said “he quite correctly conceded that
his complaint, in the terms in which it was made, could not proceed. Unless it was
amended it would have to be dismissed”. | had and was shown the notes of the
community meeting and the Mayoral minute.

It follows | don’t recall altering the form of the complaint. The sole reviewerin a

subsequent email advised me | altered it orally. Keeping in mind the complaint was set out

over two pages | do not recall any discussion between myself and the sole reviewer on the
two page code of conduct issues dated 20 03 11or the part/s that needed to be altered.

1.

o

1,13 See 1.8 and 1.9, above,

3 Decislon
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| refer to previous emails rejecting the sole reviewer's decision. It seems to me the sole
reviewer has decided the issues on the wording of the amendment to the Mayoral minutel |
can see no other reasons at this point.

Did the sole reviewer speak with the mover {Councillor Williams) and the seconder
{Councillor Rasmussen) of the amendment? The sole reviewer confirms at 4.1 his inability to
confer with Councillor Williams despite his attempts. Councillor Rasmussen from the
reviewer’s report was not contacted. | note at 14.4 “Business may be conducted by video-
conference or teleconference”. Was there any endeavour to make that happen to ensure
procedural fairness?

It is my strong submission that it was essential if the decision was centred on the wording of
the amendment, rather than saying one thing at the community meeting and doing another
at the Council mesting, then the two Councillors should have been interviewed in the
presence of all the parties to obtain from them the meaning of their amendment.

4 Enquiries and Reasons

4.1 1 have not been provided with “the disc of the council meeting” nor “some additional
information from the journalist” for my perusal. Surely all parties to the allegations should
be able to peruse or listen to the disc and respond should they wish.. See CoC,

4.2 | advised the reviewer during our discussion at the Council Chambers that | requested
participants who attended the community meeting and who | had email addresses for to
advise me Iif they disagreed with the contents of my correspondence to Councillor Rearden
dated 9 March. No person replied disagreeing with the contents except Councillor Reardon.
In addition | offered correspondence to the sole reviewer from a person who acknowledge
and agreed with the contents. The sole reviewer did not take up my offer. I submit that
some endeavours should have been made to at least speak to that person.

4.4 1am not sure what “that part’ refers too. Did Councillor Paine not discuss Glossodia
situation? What recollection did Councillor Reardon have? The reference to Councillor
Reardon “she did not think she said anything”. 1 can confirm when | asked would she support
Councillor Paine’ suggestion for an “independent expert” she nodded her head up and down
and moved her lips which from where | was standing to ask the question was a very clear
yes. As the sole reviewer should appreciate the mouth has a certain position for yes and
another for no. The mouth movement and the head moving up and down clearly indicated
to me and others at the Community meeting that she would support the suggestion of
Councillor Paine. There was no equivocation from Councillor Reardon. That was the only
thing | remember Councillor Reardon saying/doing whilst | was in attendance. | was a few
minutes late arriving at the meeting.

4.5 The two "moles” referred to are not relevant to the sole reviewers conduct review is it?
4.6 As earlier indicated | am not aware nor was | provided with the contents of Justine
Geake's contribution which was “very useful to untangle what went on towards the end of
the meeting when the subject of the complainants’ complaint arose”. Surely all parties to
the allegations should be able to view, discuss and make submissions on the subject matter
should they wish, See CoC.
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4.7 Councillor Reardon was at the head table. She had ample opportunity to put her real
position. She did not. The Code of Conduct as | referred to In my Code of Conduct Issues
correspondence 20 03 11 at page two. “councillors have two distinet roles .........the role as
an elected person requires councillors to represent the interest of the community and
provide leadership” Councillor Reardon's actions at the Council meeting did not represent
the interest of the community, And, the interest of the community at that meeting was not
"smeared with illegality or criminally”.

4.9 I take it that Councillor Reardon’s notes made no reference to an “independent
consultant. Am | correct? | was not shown the notes to make submissions on. See CoC.

In addition “Those issues were also communicated by Councillor Paine” that being the fact if
no mention was made of the “independent consultant “to the Mayor by Councillor Paine
why did Councillor Paine support the amendment moved by Councillor Williams (which the
Mayor with some degree of aggression rejected) to the Mayoral minute to incorperate the
“independent planning consultant”? Agaln | was not shown anything to make comment on,
nor was it discussed with me prior to the conduct review. !

4,101 am concerned that later on in the sole reviewer's conduct review he refers to the
“function” of Council. "He {the Mayor) asked Councillor Reardon to report the residents’
concerns” (to him). Is that not a function of Council/Councillor? If not, what is the use of
Councillors attending community meeting “to represent the interest of the Community (at
Council meetings) and provide leadership”?

4.11 If Councillor Paine and Reardon “agreed that the table of issues in the Mayoral minute
set out the concerns raised at the meeting why did Councillor Paine suppott the amendment
to the Mayoral minute on the 8" of March? Surely the sole conduct reviewer accepts that
the request for the independent planning consultant was a concern to the residents at the
community meeting, see 4,17 Mr Coffey’s words, | know the defeat of the amendment at
the Council meeting caused grave concerns to a number of the residents who attended the
meeting on the 24" of February.

4,12 As already indicated earlier on Councillor Paine supported the amendment to make it
part of the Mayoral minute.

4,15 Councillor Reardon at 4.4 “said she did not think she said anything” see my submission
at 4.4 above. The very smali contribution by Councillor Reardon was made earlier in the
meeting and is the one | refer to in 4.4,

4.17 Mr Coffey records that “CPaine/LW/JR said they would get it on the agenda for council
meeting 8 March, including the need to appoint independent consultants

Meeting resclved to write to Council/ask additional two weeks. Find/appoint independent
consultant” Mr Coffey’s notes confirms the genesis of my complaint. The Council minutes
confirmed Councillor Reardon voted against the amendment to appoint independent
consultant. Surely this is same as saying ene thing {to a Community meeting} and doing
another thing (at the Council meeting).

4.18 How could Councillor Reardon come to the conclusion she was “very supportive of the
residents”. It must follow and Mr Coffey’s notes see 4,17 particularly those in bold refiects
Councillor Reardon position was very supportive at the community meeting but not
supportive at the Council meeting when the amendment was moved. Those two positions
are completely different. In other words saying one thing and doing another.

4.23 see 4,15 above.
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5 The Act and Code of Conduct

The Act at 232 {2) confirms the role of a councillor “as an elected person to represent the interest of
the residents and ratepayers-——-to provide leadership and guidance to the Community--—-----—--and to’
facilitate communication between the community and the Council'.

Councillor Reardon, however you look at it did not represent the interest of the residents and the
ratepayers. Did she facilitate communication accurately to the Mayor on the concerns and the want
of the Community? Only the Mayor, Councillor Reardon and maybe Councillor Paine would know the
answer, Was the question asked by the sole reviewer? [ did not have an opportunity to hear what
they said to the Mayor nor did | have an opportunity to question Councillors Rearden or Paine thus
denying me procedural fairness.

It is clear that Councillor Reardon’s conduct was dishonest or at best without the requisite level of
care and diligence. Councillor Reardon according to Mr Coffey’s notes declares her position to the
community at one point to be one thing, {“although she was very supportive of the residents” see
4.18) and subsequently voting on the same issue in a completely different way. The later position

was not supportive of the resident,

6.2 And 6.4 If the sole reviewer is relying on whether Councillors at the community meeting were
carrylng out a “function” in my view is missing the point. The code of conduct definitions at 2 does
not define a function. It makes reference to “delegate of council’ which is defined as “a person or
body, and the individual members of that body to whom a function of council is delegated”. If
councillors attend a community meeting they are attending as an individual member/s of that body
{Council) so they can represent the Interest of the Community and in this case report to report back
to the Mayor. What s the use of a Councillor attending a community meeting in the first place if
they are to gauge the interest of the community to represent their interest at a Council rﬁeeting and
provide leadership?

Should that be the case the residents and ratepayers should be informed accordingly?

| request the sole reviewer receives my submission with good will, reviews his findings in the
conduct review received by me on the 28" of April. They are made in good faith and are not
vexatious, Further if | was afforded procedura! fairness and the opportunity to discuss the findings
with him | may have had different views if it pleases.

I am available to the sole reviewer should he wish to clarify any points made in this right of reply.

0000 END OF REPORT Ooo00
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